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del than ro one, who bears ſo near a — 2 
to the author in thoſe and good qualities, for 
which he was ſo deſetyedly eſteemed. g 

An unblemiſhed incogrier und upright conduct in 
every charicter of life, wherher as 4 private perſon, a 


r 


on, 


or, or a ; A generous frankneſs and * 
n 8 edhoren tip all 
Nr oF civil and religious liber- 


accompanied with a ſerious regard to true 
2 virtue; A firm n to our LN 


times of the greatbſt difficulty and danger; A diſimte- 
reſted zeal for the welfare of mankind, manifeſted by 
unwearied 
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unwearied labours for the public ' upinfluenced 


by the ſpirit of a party or an) ſiniſter motive, are ex- 
cellencies, which no leſs emineatly,,, diſtinguiſh 
than a did the author of this treatiſe; and as 


him ſuch a laſting veneration and eſteem, 
to the ſame Cauſes are, productive of the fine 
eff * will in like manner t your memory 

to afrer-times with ory and renown. 
To To Op appr Oh ſubject; how agreable ſoever 
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with great courage) an tho he liy 


in critical e gh dae 1 
ting wo. pines ar lt robs our 5 « ci 
he engaged in no party, b 3 


— of compa, 15 
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It was this great — wa 5 eſteem he was then 
in, "that made unte! ſo deſuous to have him for 


one of his judges, which offer he w d willingly haye 
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11 1 Th PREFACE i 
be at laſt plaioly Iy-cold s 'thar, l be was not N 
with che: laufulneſs gry come and therefore 
ſcrupled the accepti * — it. to 
wa A Gor pint thr fn he . — poſ- 

109-0 the govergment, Was re to it, 
and wyuld; nof befargued? our of it; e i 
was his deſire to rule according 10 the Mans offche 


land, for which purpoſe he had piteht upon him as 4 
proper perl perſon to Fe n loyed in the adminiſtration of 


. 8 yer+if they Habt. permit him to 
* vas reſolved r 
bel: re g PO 2 | tg dels Mer 


obs: thig-corfitleration;)- as allo 05 ch cal 
ther at all times i, that 
be preſeryed, he was pre vai 
's pla 4 "X 
hayed with great i 


the 

= refuſed: to ſit on * it 

dhe le churſe in ſo dubious a caſ. 2 * 
But notwichſtand ing his diſlike to-Cromnee/'s 

ment, yet _ did not — > rare as it did — 

thers, ito extremes Orr t contrary party; 1 

on che reſtoration, ok Which he was uy dete 

) he Was not for 1 a ſurremder of all, 

and receivi ent wichout any reſtrictions; on 

the contrary this an opportunity not to ht 

loſt for limiting the prerogative,” and cutting off ſome 

uſeleſs branches, that ſerved only as inſtruments) of 

on, for which putpoſe he moved; as biſhop 

„ e 1 — be ap- 

85 to look: into the + propoſitions: that had 

made, W the conceſſions chat had been _ 

ie on 
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— had omitsed, ber being Ame e de 
poſſeſt of chat qualification {o-peculidrlyinecel- 
ES. ©, I mean” patience, 2 
moſt excellent 3 — inſigniſtcant ) no 
conkidergtions: of his own convenience -conkd prerail 
with him to þurry over 4 cauſe, or diſparth it wich- 
out a thorough examination, for which Eaſdh f made 
3 9 the circuits, to be ſhort and 


9 om bot either byva full 
a unit err for the due diſcharge of his 
office, or by a profuſe aſte of time be obli put 
deff, gr precipitate the bulineſs chat can him. 
He vas a great lame ter of the diviſions atudianitno- = 
Gries which raged: ſo fercely at char time umeng us, 


17 


eſpecially 
monies, which he feard might in the end ſubvert the 
Kunden of all religion: And cho he _ 
— — — 
0 e by no means approve 
das, Which were then made . 
many of them to be ſober, peaceable men who were 
well "aflected- to the govemment. and had ſheun 4s 


much diſlike as any td 'the late and there- 
fore he thought (deſerved a better treatment; 
pHeſides he lockt on it as an an tlie rights 


of conſcience, which ought always to be held ſacred 
3 and therefore uſed to ſay —— 
only way to heal our breaches was a new ac? of uni. 
Keep! Bremer — binge; he concurd with) Lord 
Wilkins in ſetting on foot 
e che — of the more mode- 
—— diſſentets, and an indulgence towards others, and 
drew the ſame up into the form of à bill, altho by a 
. —— a 2 +, 


— IER 


about the ſmaller mattem of exretnal cer. 


th... 


— I 
be brought 
vecution of them. 


was upon che 
who thougiu to make 6 
non- conformiſt that liv! 
upon this occaſion our ju 


them for their ill- placed 


daily amongſt them; in ſhorr, he 
they were .reſblyed- to perſiſt, he 
would remove the affair ro Meſmimffer- Hall, and it he 
could not then prevail to have u ſtop. put to it, he 
would reſign his place, for he had told che king when 


- He always, retaind a ſerious i of 
and in particular was « obſerver of any vow 
or engagement he had laid himſelf under, Hay 
in his younger days on a occaſion made 
yow never to drink an h again, he could nevet 
be prevaild on upon any conſideration to diſpenſe with 
it, altho —— healths was then grown to be the 
faſhionabls loyalt of the times 
And chus in every character of life he was à pattern 
well worthy of imitation: in ſhort, he was a public 
bleſſing to the age he lived in, and not to that only, 
but by his bright and amiable example to ſucceed- 
ing generations; for 28 4 pattem of virtue and good- 


will always be a ſilent, tho ſharp reproof to thoſe 
r — 252 


it will not fail of being a mighty ſpur and incentive to 
5 | [B the 
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the, imitation. of it, and by chat means leave 4 real 
«nd laſting, tho ſecret influence behind it. 
As he juſtly merited the eſteem of all. ſo in parti 
cular be has, well deſerved of the profeſſion ol the 
law, to which he was ſo ſhining an ornamentz he con- 
tributed more by — ng ro the removal of the 
yulgar — — int t eee 
whatever could do. 
le gra de i Uſer had enceraind fone 


convetſation with 

bo 17 5 mig learned 2 he was m—_ 
mintgke; our au declaring, . 

« by his, acquaintance with them he believed there 

5 chu gh honeſt men among the lawyem pro- 


criopably, as * any profeſſion of men in 


« England... ei tH1% At! 

. Now was * he old | monkiſh maxim, Bonus Jur yy 
r confuted than by 

AR cj es y a living argument, how 


practicable, ic was to be both an an” wyer and a 
ood. chriſtian ; indeed he ſaw nothing in the one 
tha was bs Cap Ben pie wat with the other, nor did 
he think, r Ne ſat with an ill grace 
on any, be be e lee neyer ſo high, or 2 
never ſo ; for tho he diligently applied him 
to the Gol his proſeſſion. yet would he never 
ſuffer it ſo to engroſs his time as to leave no room» for 
matters of a more ſerious concernment, as may 
from, che many tracts he has wroge on mon! and rel 
gious ſubjects, 'T 
Fn this reaſon, when, be found the decays of ne 
gaining g ground upon him, he could no 
PO with to ſuſpend the reſolution he had 
taken to reſign his —— that - after the example 
of that great emperor Charls V. he might have an 
2 1 25 interſtice 
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deach (4), 
No worider then that one O great, ee - 
be loved and eſteemed While tg, e. d be 
and admired when dead; hs wonder the king Fold de be 
1 to pare with him, who had been uche a credit to 
goveriimient'; tho had he held his 1555 ſome few 
10 nger, ſuch a ſcene of affairs did then open, as 
yo all bent would have greatly diſtreſt him how 
to behave,” as well & che court how to df 1 rid of "ve 
bc could not have Heer removed ut great rer 
nor continued without Odſtruelion to 
the violent meaſures, that were purſued. 

- But it is tine to ſtop, for I mean not to write the 
hiſtory of 1 this would require a volume of it 
elf, and is long 1 7 tformed PAD an able hand le); ; 
I hall therefore bjoin his character as drawn | by 
that learned prelate Waal other etn:netr cotem 
by which it will appear that future times cannot but. 
fm.” oun in the yeneration and eſteem they boro 


The biſhe p expreſſes it in Mort thus, 4 That he was 
© one ot the greateſt patterns this age has afforded, 


Whether in his ent as a chriſtian, or 
u in his public em either at tlie bar or on 
the bench e (g 
ik the words 5 „N he ſtyles one 


„He would never be b t to diſcourſe o 
matters in private converſation, but in queſtions of 
uu when" an any young lawyer pur a caſe to him he 

be ' was yery communicative, OY, while he oh 
5 n 17 


of the greateſt he Ty I ion of the po 185 


ineetice benen the deere of l and hour of 


Ne 


a... A. 
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* the bar: But when. he came to the bench, he grew 
« more reſeryed; and would nevet ſuffer his opinion in 
o any caſe to be known, till he war obli ed to declare 
d it judicially; and he conceald his opinion in great 
4 ci kl ,. thar che xelt of the judges in the 
ame court could never perceiye it; his Realon was, 
ke becauſe ever) judge ought to give ſentence according | 
e Jig own per flogen and conſcience, and not to he ſwayed 
x 112 y reſpec? or deference to another man qhimon. 
« "And by this means it happend ſometimes, that whe 
« all the barons of n *. deliyerd the 
« opinions, and agreed in their reaſons and argu 
« nts, J6 he coming e ſpeak laſt, ad fk 
„in judgment from chem, hath"expreſt himfelf with 
« ſo much weight and ſolidity, that the barons have 
« jnamediarely retricted their yores and concurred wit 
« him. He hath fare as a RA in all che courts, of - 
« law, and in two of them as chief, but ſtill where 
„ eyer he ſar, all buſineſs of conſequence followe 
« him, and no man was content to fir down by che 
„ judgment of any court, till the caſe was brought 
« bet e him, to ſee Whether he were of the ſame 
5 and his opinion beuß once known, men did 
« readily acquielce in it; and it was ve Tarely ſeen, 
« chat any man attempted to bring it about again, and 
« he that did ſo, did it upon great diſadvantages, and 
« was always lookt upon as a yety contentious .j 
« ſon; ſo that what Cicero ſays of Brutus, did very 
« 
& 


often happen to him, Etiam quos contra ſtatmt, 
Aquos placatoſque r * 
Nor did men reverence his judgment and opinion 
_ & in courts of law only; but his authority was as great 
« in courts of 0 Oba: the ſame reſpe& and ſub- 
&« miſſion was paid him there too; and this appeard 
« not only in his own- court of equity in the che- 
quer- chamber, but in the Chancery too, for Re 
<7 GONE] Bae, By Fu 1 * 11 


* "ow 
89 2 
— 2 
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« he was often called to adviſe and'affiſt the lord chan- 
« cello er lord Keeper for the time being; and if 
« the cauſe were of difficult examination, or intti- 
cited und entangled with variety of ſettlements, no 
„mum ever ſhewed a more dear and diſcerning judg- 
« ment: I. it were of great value, and rſons 
i inteteſted in it, no man ſhewed greater courage and 
« jntegrity in laying aſide all reſpect of ons: 
When he came to” deliver his opinion, he always 
« pur his diſcoutſe into ſuch « method, that one part 
« of it gave" light to the other,” and where the pro- 
« ceedings' of Chancery might prove inconveniene to 
a the ſubject, he never!) to obſerve und reprove 
« them: And from his obſervations and diſcourſes, the 
« Chancery hath taken occaſion to eſtabliſm many of 
« thoſe rules by which it governs it ſelf at this da). 
e did look upon equity as a part of the com- 
* mon Law, and ore of the grounds of it; and there 
« fore as near as he could, hë did always reduce it to 
« certain rules 5 that men might ſtudy it 
« as a {cience, and not think the adminiſtration of it 
had any thing arbitrary in it. Thus eminent was this 
6 n —— — ——_ —— 
« was e quickly made it appear, that he de- 
« feryed the chic Tae nem v7 7 
As great a lawyer as he was; he would never ſuffet 
« the ſtrictneſs of law to prevail againſt conſcience; 
& as great a chancellor as he was, he would make uſe 
« of 1 and * law, when it 
« tended to ſupport right aity. But nothing 
« was Meg u i Hina Hed hi patience”: He 
did not affect the reputation of quickneſs and diſ- 
« x vhs haſty and captious hearing of the coun- 
« ſel: He would bear with the meaneſt, and gave eve- 
« ry man his full ſeope, thinking it much better to loſe 
time than parierice : In ſummiimng up of an evidence 
Noc [C) | © «* r9 


4 
— 2 *⁵ð ͤ —ä1r——n —— —— — 
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« 7006 iy would always nire the bar 0 inter- 

SD THe oo pan wow 
« py e: been. diſturbed. at. this as a-xudeneſs,. 
« 2 r * 118 r ; 


W og ek " 


42 {oy Boer . 
« ting. of ſuch treatiles as are become the choiceſt 
«, entertainment of of milp-god ood an, and the world 
« hatk reaſon to with, that more of them were print- 
«ed; eee 
«, and with what unwearied diligence and applica 
«, of mind he diſpatched all mens buſi . which 
en will wonder, haw he could; find 
«; any. time for contemplation: He that conſiders again 
<, the yarious ſtudies he paſt thro, ond id. 
lections and obſervations he. hath made, may as 
« juſtly wonder how he could find any tune. fog: gc- 
tion: But no man can/wonder at the exemplary pie- 
« ty and innocence of ſuch à life ſo ſpent as this Was, 
«, wherein, as he was careful to avoid every idle word, 
ſo it is manifeſt he never ſpent an idle day. They, 
5 far hort of this great man, will be apt 
ink aan that, this is a panegyric, which in- 
2 and but a little part of chat hiſto» 
gen mach vs be relared f him. 
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yours place; 


_ + and; char is the uninitable-example of your prede- 
* ceflor; Oneroſum eff fuccedere bono princips was ahe 
© faying of him in the panepyric, and you will. nd 
« it ſo too, chat are to ſucceed ſuch 4 chief juſtice, 
« of ſo e an induſtry, ſo 8 
tience, ſo exe an integrity, magnani-· 
« mous a bade ot wordly things, wichout which 
no man can be y great, and to all this a man that 
was fo abſolute a maſter of the ſcience of the law, 
and even of the moſt abſtruſe and hidden parts of 
40 it, that one may trul ſay of Bis knowledge. of the 
„ law, what St. Auſtin laid of 'St./Hierons knowledge 
« in divinity,” Qu Theronymus neſcivit, mullus mama- 
lium umquam ſci vit. And therefore the bing would 
not ſuffer himſelf — wma with ſo great a man, till 
he had placed upon him all the marks 06 bounty 
< and eſteem, u fuch his retired and weak condition 
« was cops =! ph eis * * ok 7 
\ To this the new chief juſtice; ſpeaking; of his 
deceſſor, anſwerd in the | ollowing words. 111 
A perſon in whom his eminent vimues and 
deep learning have long — oy a comeſt for the 
«- {uperiority, which is not decic to this day, nor 
1 will ic ever be determined 1 N which ſhall 
get the upperhand: A perſon-t at has ſat in this 
court many years, of whoſe actions there I have 

* been an eye and ear witneſs, that by the greatneſs = 
* of his learning always charmed his auditors-to reve» 
# rence and attention: A perſon of whom'I think 1 
. may boldly ſay, that as former times cannot ſhew 
any ſuperior to him, ſo I am confident 


AEN 1 


r 


* ame eee hike! r dee "Theſe 
«' confideravions heightend by what 1 have heurd fron\ 
dordſtip'\concertiing him made me anxious and 
and put me to a ſtand how I ſhould ſuc- 
ceed o uble ic and {© great a man : It dotli 
very much trouble me, that h Who in compariſon 
« of him am but like a candle ligued in the ſun- 
« ſhine or like a glow-worm at mid-day, ſhould ſuc- 
<P ſo great & chat is and will be ſo emi- 
ſamous to all poſteriry, and I muſt ever wear 
4 ——— aipbleat to comfort me and in my 
actions to excuſe me 4. ART eis 407194 * 


15 1%. Suit; pan, mow paſſhus r. 4 
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«Mk Bana rin Gar ee ea very bene 

towards the latter part of his life, deſcribes him in 

theſe words (H, Sir Matthew Hale, that unwearied 

ſtudent, that prudent man, that ſolid phi 

that famous l 


0 
awyer, that pillar and baſis of tee! 
e would not have done an unjuſt act for any word= 
ly ptice or motive, the ornament of his majeſty's go- : 
. — and hohour of England, the higheſt fa- 
« culty of the ſoul of — N y ttern to 
all the reverend and honourable | at godly 
« ſerious practical chriſtian; the love goods, and 
«all men, a lamenter of the clergies ſelfiſhneſs 
and unfaithifulneſs and diſcord, and of the ſad divi- 
ſions following hereupon, an earneſt deſirer of their 

4 reformation, / and the church peace, and = 

« of a reſormed act of uniformity, as the beſt and ne- 

ceſſary means thereto j That contemner of the 
- «riches, pomp and vanity of che world That pattern 

of honeſt ct ange ahd humilicy, who while he ; 

+ fled from che honour; chat purſued him, was yet 

4 Lord u the King's-bench, ur dung 


ae 055 denz 


inn 


ae #4 * 4 
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2 5 Land Chief, hon ofthe -xchequers, living 
+. and enting on, uſing, and yohuntaril 4 
4 rendring his place of judicature witch ahbe 
5 as ee did g/ 
ſubʒeck in chis age, dr Any be 
„ quaint us with. Se C G — rtr: — | 
en far for the author. 51, 149 nne ny 


tes 20 L109 26M 58 01357 rao ingh — 

ee eg 
es t challenge ence 

this ſeems to have the Fang claim to it. as being a 

favourite work, which he often geveud, and, was at 


. ke in furviſking himſelf with proper 
ute concern, þr che lines and lber 


"that . the. crown. ef | 

1 mould. be to — 

ſe. rules clearly and-plainly underſtood, that ſo | 

there might; be as little room left as . 
erring in ot perverting of judgment. Alu 

2 this led him 0 male the crown-law his prin- 

4 ſtudy, to Which he applied himſelf with, great 


or 6s bikop Burn ſpeaki of chis 
tiſe ant ums a (0, «it. I Tyres: 
+ obler aon he compoled ao conn: 
. ing it „ The ſame author acquaints us (m), chat 
he had begun his Collections relaci in tlie 
e King Charles I. (but after t the king was mur- 
he laid them by, and that they might not fall 
„inoſill hands, he hid them behind the d ainſcotting 
ba ys Rudy, for he ſaid, thert mas no mare occaſion 
. . them, till the wy ſhould be again * 
an . « DIS 
- 0% 4 56. (m) N 2 


HOFRENAGE = 


een and pen "his "hs 
too em Gor), and went on in his | 
1 2 


« 'vhqt great work. „„ 
Hence it rs: hi that he:inrends 
ed ehis'4 the ultho the buſineſs of his 


ſtation did not — 3 wo publiſn it dus 
ring his fe; however about four-years after his death 


the houſe of Commons took ſin notice of it, and 
though ite a work" ef fuck as to pals a 
vote () deſtring his eveeutors to print it; undappoins 


ed 2 D dut — 
ſoo Huter diſſolved ſi — 
«'on*rhis 


ne Here was po 
— 
of EXD 
he Cyotun, wherein wp Work x 


« was iff theſe ma (while ee de Gown 
time to titre been made in it) und what it is at this 
« day; He wrote it o 1% be printed; finiſhed 
it, had ir all rranſcribed forthe proſe in his life-time, 
and had reviſed part of it aſtet᷑ it was tranſeribed;-®:: 
I Ir is therefore e be hoped, the publication hereof 
will not be r any way to interfere witii xhe di- 
rection of his will. That none of bi MSS ſhould be 
ed after hi. death, © extept rs wander —— 
er for-turing bis iiſe, his intention for printing it 
being 1 apparent,” as. may well amount to an order 


(4 260) Dil 0: 1133 #> +2874 36-26. 7» 34.0 


- Beſides) a5 biſhop Burner obſerves (yy this prohibi- 


— 


which ry editor in his 
this," He- our author — 


TS the will ſeems in ſome meaſure to be re- 
ed by his codicil, wherein he orders, n 
| + 


(n) Nov. 29. 1686, de u 8. 16% (2) p. 18s. 
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book of his writing ſhould be printed, then tohas ſbould 
- ——— — or the ropy ſhould i diuided, 
cc. a kind of implication, that he had leſt the print- 
e 2 
ene abovementiond wrirer furthet obſetves 
that his unwillingneſs to have any. of his works prin 
after his death proceeded from an apprehenſion le 
they ſhould; undergo: any ex purgations or) interpolatio 
2 Such miſchievous con 
hit — ̃ : his ruritings ſhould be at 
the merry of 4 | Bo HU 199196} wits Hf 
But as there is nꝗ ſuch thing required by the laws 
now in being, that reaſon is at an end, and the reader 
be aſſured that the edition here offerd to the 
2 printed faithfully from the author's origiral 
manulcript; ann ene I KC 0 Bk 4 b 
This manuſcript conſiſts of one thick folio volume 
all in our authors on hand- writing, from whence it 
uas tranſcribed in his life-· time, and the tranſcript has 
ſince been bound up in ſeven ſmall volumes in tolio. 
Ale had been by f 


| im reviſed as far as Chap. 27. in 
the firſt part, vic. about the middle of the third vo- 
lume, as appears from many interlineations and addi- 
tions in his on hand; the corrections in the remain- 
ing part are in another (very modern) hand, and in 
ſome places nor very agreeable to the ſcope of the ar- 


me T5. 156 | 'Y ANY RN 
This tranſcript therefore ſo far as reviſed and correct- 
ed by our author (and no farther) may be deemed the 
original finiſned and perfected, but ſince even in this 
part there are in ſome places leaves taken out and 
others inſerted in their room in à different hand, 
unauthenticated by our author, and ſometimes quite 
diſturbing the coherence and connexion of the diſ- 
11 courſe, 


from the Proeminum, to haye taken in the whole 
7 the crown. law, as well in relation to matters. ciy 
matters criminal, ' for which Mapa he once deſign- 
ed to hape added tuo more books upon this ſubject, 
che, one concerning offenſes not 82 the other 
touching franchiſes and liberties) | but to the great de 
triment of the public neither of the appears 
have been Ss, E lo chat as it noꝶ ſtands 
it treats only co 
moſt important [on of the crown-law,. being whar 
moſt nea hh affects the. lite and liberty of the ſub- 
ject; beſi ; 1 * in treating hereof he has unavoidably 


matters n applicable 


The fo par Pare of Fehis work relates to-the ature of 

te offentes, viz. the ſeveral kinds of treaſon, 1 
and felony; the ſecond of 'thele, hereſy, being an 

fenſe of a ſpiritual nature, of which i it was not our 

author's ele to treat, was ar firſt wholly omitted 

15 =" afrerwards conſidering, as 1 ſuppoſe, chat 


\circumicribed by act of parliament, vic. 
1 Ela it an offenſe of temporal cognizance, 


he thought die proper o inſer x chapter u upon chat head. 
The ſecond part relates to — proceed · 
ing againſt offenders, wherein are conſiderd che juriſ· 

| Ot - diction 


115 Placitorum Corons, for he intended, as RE 


4 
te. 


for our author not having always 


pre with the originals ar the ref] pective es in che 


— — — ——— —— — — ———— —— . + 237. 


Wii III p. REFA C * 
diction of the ſeyeral courts, the, manner o& appre-, | 
hending, . commitring, bailing, and e Jcg aig 
ders, their ſexeral p 855 bringing them 
N and execution. 

thus given ſome general account ofthe 
Pe and the work, it will be proper in the 4 7 5 
to acquaint the reader with the part I have had 
edition, which has been to ſuperviſe the printing 3 | 
of that it be agreeable to our author's manuſeri 
which being written in a very obſcure hand might by 
one wholly unacquainted mY the law haye been fle- 
quently miſtaken. *_. 


To 509g this work the has * the ſeveral 
references herein made to the records have been com- 


ower and Weſtmunſter.. 

I haye alſo carefully de che ſeveral Qhbgut 
from the Fedder 77785 c. many of which be- 
ing quoted without folio. or page or elſe mi{-quored 
have with no ſmall trouble been ſu ppplicg and rectified, 

leiſure to conſult 

e books. themſelyes has frequently copied from the 

printed quotations in the margin of lord Coke's 
ou volume of his Inſtitutes. 

As it cannot be expected bur in the writing lo 
a manuſcript. ſome Words muſt currente calamo have 
been omitted or wrong written, I have in ſome few 
places taken the liberty to add or alter a word or two 
to preſerye the ſenſe, but have been particularly care- 
ful ro diſtinguiſh ſuch addition or alteration within 
crotchers, that I might not impoſe my judgment on 
the reader, but leave him to judge for himſelf, whe- 


4 
: 


ther the drift of our author's reaſoning do not re- 


quire it. 
2 I have 


of 


_— 


The PREFACE is 


1. have likewiſe ſubjoind a few notes containing, 
ſome obſervations from the records, as alſo remark- 
ing, where the law! hath been ſince explaind by later 
relolutions or alterd by ſubſequent acts of parliament; 
but as theſe acts are ſometimes very long, conſiſting 
of many clauſes, the reader is deſired to ũſe the ſame 
caution here, which is recommended by our author (r) 
with tegard to thoſe recited in the work it ſelf, wiz. 
ce rely not barely upon the abſtracts thereof 
here given, but peruſe the ſtatutes themſelves in the 


« books at large. | Jo "oo 

I am ſenſſhle many flips. and; omiſſions muſt needs 
have happend in the ſuperviſing ſo large a work of {6 
critical a nature, but hope that will plead my excuſe, 
at leaſt to thoſe, Who conſider, the wide difference 
between peruſing it in à fair print and in a difficule 
manuſcript. 5 4 Bath Nene W 
n eee e FD 
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nnd therefore, altho molt certainly the perialties | inflituted 
| the laws Were 


his antient le upon the breach of 
the W 2 4 
Ad all laws and Abe puniſhments 
near to that · pattern, eb yet as to the CEE — 
kinds in 1ano t 
u to all other kingdoms —— ach 
iam as heathen, have varied from them. 
And chereſore it will not be amiſa to inſtance in the variqus 


ds of puniſhments inffi ſeveral laws of ſeveral 
kinds of pu ee an] 


theft, RT, Erin offenſes in all 


countries. 

By the aptienteſt duine li, That we read, the puniſh- 
ment of homicide. was with death. Gen. ix. 6. Mboſocver 
ſheds, man's blabit, by man afl hf nod Ie Had. (0 

And the judicial ad 4p by Moſes was purſuant to it, 


| with ſome t Exod. xxi. 12, 1 
14. Ei, ther len Fand Ta f Me . ., N 2 


to death. And if a mm lic not in wait, but God delrody 

into bit hand; +: I will appoint thee 4 place, "whither be ſhall 
flee. But if a man come Pre upon his neighbour to [lay 
hin with gur; "thou ſbalt tu bim away from mins altar, that 
be may die. And u 18, 19. And if men ſtrive together, and 
one ſmite another with a ſtone, or with his fiſt, and he die not, 
bit "keeperh bir bed 5 "if be riſe again, and walt abroau 
' bu fla, then ſhall he, that ſmotę bim, be quit; only be 
pay far the"loſs of bir time, aid For bis cure. 

| r e e po ar 5 
Hand is, is beſt expounded Dag. xix. 4, 5, 6, 11, 12. Whoſo W- 
'leth his neiglbour ignorantly, wow be' e in ine pa 
As where a man cleaveth wood, and the ax flieth from the betve, 
and killeth 4 man, ond aft © Mite oh of 


n thts 4 ti 11 1 n 


M9 This law 4 2 re 6h die of 
: from is nor 


whom, all men are ſee Exed, xxi. 13. Numb. mn fe * 
peculiar to the Mraclites; but, as 2 41. 5 N. XX, XXI. 
author obſerves below, is all | jure uatnrali, c. AN. =: 25 


1 * * 


| Hiftatia Mlaritorum (Coroner. 33 
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the avenger (e) of Mood pirr ſue; du ſiay bim while bis bert 
is lo; whereas be was uot worthy" of dna, in thut he baved him 
not in time paſt. "Bis if amy man hate his neighbodr, and lis "is 
wait for him, antt riſe up againſt him, and ſmite bins: morraly, 
that be die; and be fleeth to one of thoſe einen the: al bis 
city ſhall ſend aui fetch lim thence, and delrver bum e | 
hand of the aveiiger” of "Wood, that be muy die. ()) 

Again; \ Exod. xxl 2. | if a thief be found'"\bretking up, 

be ſmitten; "that be die, there 


ur. author of the murder 
prevene it, when he had: | 
ight have done it; however; this be- 

« caſe of negligence, rather 
than wilful malſce, he was permitted to 
redcem life by paying the ' ranſom, 


which was lid im Red. xxi. 29; 
2 | The \ 4 of « — 8 
ſhekels of filver. [bid u. 30, and that 
0 a freeman was generally double; vis. fix- 
Ce ae en reng x blood; Pars Uk ces, | | 
no & | s III. 
or ? hy not or dior Kill the Thie was al 
was 
U 
or Fece admitted. 


they all related to caſual involuntary 
micides 5 there is nos os gc: Ty 
« voluntary deſigned killing, wherher | 
or prefrieditared, ( whatever int 
tations might be afterwards made by t 
Ferro Rabbis, who made the comma 
mens of God of none eſſect thro their 


= 
= 


"LI 

d 35 5 
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death. 4. Tho there is no 
5 in his own deſenſe (g). yet 


and che interpretation the 


2 S220 3 5 
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4 * Hiſtoria Placitornm Corone. 
— noe file $o-chs + of death, by 
the ſentence of the judge; e ho denighe oF FEE | 
kill him, before he got to the city of refuge. (T) 3: The 
killing af a thief in the night was not liable to of 


death; but if it were in the day - time, it was puniſhable with 
expreſs law touching killing a 


it ſeems the cuſtom of the 
Jewiſh" doCQtots, excuſed 


Nr e adore of death. (5) 5. That the 


and ſometimes 


uſual mariner of the execution-of "the ſentence of "death was 


* wa : 


e ler e we of ae in 


referente to bomickd: ; wherein tho there is a 


great” analogy 
in many things: between the laws of the Jews, and the laws 


of other cotmtries; ſo that à man 
that theſe judicial laws of the 


nations, as the grand'e 


may reaſonably collect, 


Fews were taken up by other 


of their judicial laws; yet in 


ſome they d ed from them in the particular cor- 

ſation coils of oder core. 
Among the” leges” Artice" collected by Mr. Petit LIE VII 

tit. nne 


1 
* {8 144944 3.4 1 4 3 £2 N 
traditions, Alt. xv. 6.) ſo that there is 
nothing in the Zerriþ law to countenance 
rings WD made by the ws of Erg- 
be berween murder and manſlaughter, 


a diſt inction, which ſerves to ſhew, that 
tho the lam of Engine be much ſeve- 


they are much milder in the ca 
fide. 
( Unleſs he fled to the Hir, which 
was alſo look d on 2s a plach nf refuge, 
it being probable from Brod. — 19, 14 
that the altar was the place of reſuge 
before the cities of refuge were a 
ed. Sce Selden + de ju. nat. Lib. IV. 
cap 2. 4 be did — to the. city of 
reſupe, e was © to remain t 
till 8 of — bigb prieſt, for the 


N ight ki ;where- 
3 7 — — — 
the city, Numb. xxAV. 23. 7 . 


= * & de Spredriis. LI. Il. c 
X 8 the A of the bigh n 


| Te ko the other in the caſe of 


JT liberty to go where he would; \ 


for the - rcaſon hereof ſec Afaimonides 


N = 
A 17 * 


an_ Mevochine Par; III. ſl 
th on Numbers — 


1 7 is was « caſt fo ii. 

able bythe low vf — hari = 
ve la wev 

R. n a thief wy ſhould be found 


„ book op is the night, 1 


an expreſ# . killi 
* 2 defeufe ; for the reaſon tar ke 


is mihifeſtly founded on the principle of 
ſelf — Nam adverſus pericu- 
lum watuvalis ratio = hone ſt defen- 


dere. 1 9. Tit. 3. 14 


a tour: cout when Io, thay -of — 
au 7 — when 

— See ay Br now 
Lib. IV. _ 3 ſme, More Nevo- 

chim, Pars III. wha * 

(1) Sometimes t — was 

burning, «in the caſe of a 
daaghter, who had played the whore. 
Levi, xxi. 9. Sometimes by decol/ation, 
which was the uſual way for murder. 
Selden : de Synenrits, Lib. II. cape rs. 
De jur. natiir. Lib. IV. cap. 1. 


9 
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mw dreapagiticus jus de derte, un aſton 4. 

ſed volumcate inflio ; ONO e 

nec andi cauſa dato. | , » wr £2 eye? * 

| — nimaduergns. «mane L att; 
Si quis bominem jc ciens morti duit, capital eſto. {or 


p 


| - 1 * . 
Si quis "imprudens in ä aut infidian- 
tem ai (ignatum in prall, dug in uxore, velumaines ud forore, 
vel filia, vel concubins, vel el, quam in ſuis diberig haba, depre» 
benſum, gadit ang 1d i e ones 


= 5 injuſte. as. omen — 
A 13 Ne n Ws 
. bomicidan fart ei ermtaits.þ 


29 — — exile, and during cb was pr 

vikged ere a of homie hd g 

| ade et eulen in nt det ne, * 
2 _ — 9 2 


it. (m) 
os , qui bomicidam exulantem & 
redeuntem quo non licet, ©. rapuerit aut de- 


tulerit. 
E. And 


* 8 e witch recompence 
Homer Odyſſ. 0."v. 224, $79. $ — 1 rank 
v. 648. 6. 
"a The Greek word — 2s 9 (*) That R 


der'd cr, rar law, fee Prrit in legis At- 
ſom, Hom. liiad, 19,20, = pt 7 5 


wr. . p. 509. See ale 
by the ang ient law of Greece the the oration of Demeſtbeve; againſt 
mont of homicide. was 


by , wherein moſt of the Athenian 
the payment of « ſum of movey w the 


laws 7 to homicide ars 


6 


n Auna Gnne, 


S- + — — 
8 5 Om — = . — 


n e 
Da. 25 S 5 2212 


thence tranleribed into the Artic laws, —4 — thence by 


een bot Bw in of e. 

bis. Ta $$ %. Wy zee | | 
wad lah conetiming Boh re 

in ſome- things _ vent and Greeks, as Appears 


Beh Lib. VIII. . 8. A _legem candle ie f. U 
vendſicits. 


2 * OW * Re. * . 4 p ad +264 ID — * 


ee 22 | > rs — 
ring quamvis" 122 tamon non oecidaui imo, 
2 2. Ax ee vin g de, bomi- 
. 3 miaſoerune/Itwis net Nd (es): 

iin ſihi wel it per vim inferentem ocdidit,” Uimir- 
tendus eſt, (r) ſed in — in adulterio To ocri-· 
dit, bumiliae loco po in m _—_ 
algnita Pofirus ad tampus releg andub. WP) 

Furem nocturnum qui occiderit, impuno 2 parcrre ei find 
perigulp ſuo 1 6 5 which law, tho like to that Fa the 
yon hy ds the . Nee = 
en | 0 * 


ee ee ln 
% 7 17 c N 


— We aha bs | 
Milling « freeman. See Noods Node ad 
de dpuiwoh. 


On . ae ne 6611.7 * 
g « tree, ſhould 3 calling (#4 9. 
— throw down a re branch of it u (u) This was not a meer conſtruction 


dne who was palling by, and kill him, of the Roman lawyers, but is expreſly 


was to bo — provided by the law of the ewelve tables, 
r « appears from Digeſt. Lil. it. 6. 
minally 3 lex Cornelis rw ad leg. Aquil. l. 4. J. 1. Cic. pro Milne, 
for ſo is the expreſſion in J. v. 4 cap. 3. A. Geil. Lib. XI. cab. 18. Ma- 
leg is caercitionew non portinet 3 but crob. . Zik l. cap 4 The reaſon 
he, was liable by the {ex Alis make of this diſlintion/berwees a night-tbief 
a pecuniary ſatisſadion — the dam and a day-thief, few in Grus. de jur. bel. 

Juſlic. Lik IV. tit. „ and the 66 pac. Lib, II. cap 1. 4. 13, | 
law mentions. only 4 caſe ot killing 2 l 0 * . | 


Hiſtoria Haben Corona, 7 
| fubew noch rcddomone 2 Wen 
ahmen 1 ſe | 


* ox OR * re inks it ware ferly ca- 
ſual, among the Retiavs Was deporratio in infules'& oma 
bonorum ailtmprio, ſed folent 3 capie  puihirh, "ni 'boneſtiore 
loco poſiti filerint, ut panam legis ſuſtineant ;\ hithithores ent 
ſolemt beſtiis ſubjiei (x); mor r e 1 eat (y 

Some temperaments they 


— rote 20g 
as baniſhniene for . epottation, Or. but 
larly the puniſlimen " M in caſe og ſi 
— om or defenſe : of i, (0) widen 2 

lantur. "OY . 6 . 


Among the n ee was 
noche nor for the moſt part capital; Fe © he be 


by a recompenſe which went under the name of 


n . 


4 1 ( 4 U 


1 . ny 4 * by I K 0 
e en. int 16 4 4 ihe per- ile, of «man rec, 
5. was worth 
(9) Dig. 7 c i NES $05. of tx acct IX 
L 16. | _ | pps er 


we i hve te of Ales 4+ -y + 
y Peſt in on 
p (4) le ſcerns to have been — wage, od the big' lis . 


practice 
com mute t E N 
inous = 25 wa 
Lindenbregii Ger Leg. wo 7 25 
Le 3 prev So a antjeur * > Slory | 
* was atnong the as 
punk homo wid 2 ern n * 4s 
— of th e _ the league between Ae and 
the relations © Gur 2 * * valus A common 
ited ſatisfacta Tac, de mor. 2 2 was 2c0 5. the ſame by-the league 
Tho. ns from hence 4 tween Eauard and Guthrus in u. 
ects bevaght the cuſtom into 00 By the laws cf Ai beiſt an. whoever 


2 100 5, Leg, Ethelbert, k 24. ** but at ihe end of 2. 2 
in ſors be 67 * vas e. 4.5. Zudicis Civitens Lundanies there is a 
6, 42. the — e 
Gi Hon errgila, orders and degrees; from the 7 


; for which fee MIA. , 
rr 24 os 1 
Aten aecarding to the rank and de- ov 


— * , 


| part to the gelations of the 


e ande By 1 f. Cel 
apud Wilkins, p. 221, it was , 


By the laws of Cunte, "ahoever fhoul 
ne in walt for the lie of the ki 
of bis lord, was to ſuffer death, 

. Fa all be had. Lege Curt, l. 34. Who- 
ever committed a pubhe notorious mu 
der, was likewiſe to ſuffer dearh with- 
out redemprion; for in . U. We 
& domini proditio are reckoned — 
the ſtrlers inenpiabilia; but it ſhou d 
ſeem that common homicide was re- 
deemable « for in I 6. it is faid, Honvi- 
cide inclinewut; ementent, vel Nien- 
ter in Wy oriantur. 

(e) The weregitd was uſually divided 
into three parts; the firſt, which was 
—, called Frith bore, was id to rhe king 
for the lost of bis ſabject; — lor 
had another for the loſs of his man, 
Fhich was etl'd Man bote; and the kin 
of the ſlain for their loſs had the third 


art, Which was call'd Mag- bote. See 
7 life of / ret „. 11. in 
caſe of killin 


befides 
the "reregild, ——» 2 to 
2 — here was alſo 8 
other payment cynebot or cy 
to be made to the publick for the 42 0 0 
* their king. 
(f) And . 12. ſee Milbin t legess An- 
. P. 24½ But it appears 


1 trot rs 5. 
1 : iS 


E tlie offender was to make, 
or capitis eftimatio, to the kindr 
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. ot do, he Was to ff ler dank) 


aw to be bay. 
oly the HE uſage N 
g) It cannot Ange 1 5 
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Mr. 


nown 


bur 


+ Wag) or Weregild 
f. the party ſlain; or, as 
Fe 
flain ; which if he could 
Vide pom, in Gf. ale. 


a A Ss 


rather than laws ; bur alfo in J. 3. Gre- 
decrecals 


time of day, ther : 
one, much rd of 


=_ be . puniſhed , only N 
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n and if any of chewy ae 
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ey * ſolve this r 
Ir. Ni 6 ſes that this commuta- 
tion Was allow® only in the'Taſe of fin- 
homicide ; or at moſt what is now 


not in the caſe of 4 


murder: Ses Rapin's Hiſteire 4' Angle- 
terre, Vol. I. P. 420: Thie notion is in 
it ſelf reaſonable, and ſeems to be fi- 


voured 


4. of Alen, amd J. 54. 


by 4. 
of Cute, which make ir 
11ſidiavi rex? vel dom imo, . 
take away the life of the king or his lord; 
but on the other hand it ſeems ſome what 


herd to ſuppoſe 


vell 


from y, and 


d br nr caſual'or 
ſcarce any "gain(t ul 


that among ſo many la w 
againſt — bo ſhould all be le- 


the name of manſlaughter, 
premeditated = 


9 
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ſhewn'y 
in 
or wiſe 


% as ſhall Hereaſter be 
of he tein 


& homicide, che one ar the ſus 


— Platitorum Cotton. 
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two kinds of 
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theſe degree or Adlers, 
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Among the laws of king Acbelſtas, mentioned by Bramp- 
ton, p. 8498 57, 8% Now: p alien lara pr 12 

nn, & a 1 d. quin-oteidatur (4), El d his meteſſor *, 
pPracepit mt i 41% A; ve pro larocinio infra 1.24. occi- 
825  idatur, ui % ul ſe uefenderit Malmsbury tells us, that 


of Mien L theft was 


tient law, which cantinues to this day wůs 7 22 "= » 
1 = k x 18 | \ 2, | 
E. many 6f the! ſchoolmen and canoilfts are of 
| : be- inflicted för chat (g), 
; By me a 
calf, was to pay 60 l. beides de Price ther fie. 2% r, 5 
of the mars or cow, . 16. | | 
ſole ,any thing out of u church, was to Was An. 
e ge ton ie dey os Conklin Wa peers 
ue alſo was ti have that cut at this day; bu ri tera- 
1 off, — dane u ir den iy . —— the — 
* 4 . 2 * f 
1207 or any other grent foltiva), 1. ED 
* to pay double, J. 5. a theft 
3 | - (4) By che firſt law of Arbe{ſtan it was lable to 
| but 8 4. Wilkins leges Anglo-Sax. P. 36. hich Sir 
F but efterwards a laut of the ſeme | while 
_  - king enacted at London, and thence cald r value 
glia ejuizats Tundovie, vo ave was 8 grove, de gf man be 
to t to 9 Wer 12 4. der 
Thz * at e d rem go 4 8 
or, made, N | then het , | : that the an- 
een ee 
„. aa * . 
— ah wick E. Ibid. 9. 134 ita reflaureryr, & ut 8 0 
44, 8nd 5. e * Mei vebiculum, iores pridem 
Thie is a wpiſtake, for no ſuch law tes oh graviſima aquem 
” is found among the laws of mt Kia cre, e odie ex Nee 
but it m an eee 
— 4 ff (Gent. d. nk. 2 
ee of 
this opinion, but by what las been above 
, ſaid it app * renee 
e 
; an our author ſays, the 
| - prin. 
* : 
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yet the hecellity of the peace and well ordering of the kings 
dom hath in all ages and almoſt all countries 1 
tha pion, avd annexed death x he rufen k 
Rn Ear AAR uy 


with enormous 
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ſo, for regularly the true, or at leaft; the principal 
niſhments is to deter men from the breach of laws, 


ys beſt anſwer that end. See Gree. 
- bel- Cc. Lib. II. cop. 50. J nz. 


us; 
wa 
4. 
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Ordinarily none of theſe do excuſe 
under them, from civil actions to 


have u pecuniary retom- 
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7 Hon Braman an 1 


5 injuries done, - as rreſpaſſes, batteries, s 
pe "x urs dns, is not by way, of penalty, but a 
 atisfathion for damage done * the party; but in Sales of 
crimes and miſdemeanots, Where proceedings 
them is ad. penam, the law in ſome and under certain 
e ee dd hl Cd and in hot of 


r 


4 8 y : 4 * 0 * | 3 © 
Pd - — 27 . : * v E , 
2 11 * 1 VF 1 * 7 ' \ » # i i. # L * * "Px Y « & ,” — * * 


3 
- U 4 . : : 
— 8 —— _ ” * 1 * 
1 * =” on - S ; 0 4 x ' e 8. | 
, 3 ivy 71 11 34 : "- 7 3 $RYF "IE + 54 a 21 mY 
* n . & 4 - T 
1 


e 
Touching the _ of infancy and: nonage. * 
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Ta ef glare fn Dh ie 
law, nor are governed by it, but are by their 
own authority; yet it muſt be confeſſed, the civil laws are 
ry wiſe and well compoſed laws, and ſuch as po 7 8 
8 out and ſettled by wiſe 2 7 and la 
obtain much in many ll kingdoms ſo far as t 
altered abrogated or — by the ſpecial * or cu- 
ſtoms of thoſe kingdoms, and therefore may be of great uſe 
to be known, tho they are not to be made th ther e 
Engliſh laws; and therefore tho I ſhall in ſome places of this 
ot; and here particularly, mention them, pet beither 1, 
any elſe may lay any weight or ſtreſs upon them, either 
for dj covery or expoſition of the Laws of England, farther 
than by the cuſtoms of England or Acts of Farmen they 
are "44 N TOY 
As to this buſt infaricy, and how-far 
capable of the guilt or for crimes: ob wen 
der, 1. What the civil laws tell us the ſame. 
2. What the common laws of England have ordained touch- 
ing it, and. ee, tel aps, Tran om 
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as theft; and ſome even 

the ſame; and very bad. ul 

_ — ee and ſervants to rob their ma 
ſters, When they have } themſclves in want" oheceſſz- 
ries, of clothes, or vi ; _—_— _— = 
themſel he competent judges; means 
looſe, —_— Ode Loli of probability, 
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cation to ſuperiors ; but were this done by Engli ma 
upon the Eazljb ſhore, where both are the ſame civil 

the caſe would be otherwile, becauſe” capable of 
another 


"Ir.is.nor lowful voluntarily to allt the king's entries wich | 
money or proviſion, for it is an adhering to the king's ene. 
ma Egg e la aaa Furry » > 4-1 
E. z. but yet, if the king's enemies come into a county with 
Nite ee eee plunder 
the country, r ſuch 

a ranſoming of themſelves is ſo far from being treaſon, that 
it hath been allowed as lawful. 1. In reſpect of the extreme 
neceſſity. 2. Becauſe it is a leſs detriment to the country, 
and a leſe ſupply to the enemy, than thar plunder would be; 
and for that purpoſe I ſhall fer down the caſe at 

M. 14 E.. B. R. Rot. 60. Dunelm, © Placitum de tranſ- 
« grſl, cem 4. D. dr Be, ſci ſis juſt dani 

© regis-in epiſcopatu Dunelm. ſede vacante anno decimo regni 
© ſu mittitur huc propter errores, &c. Juratores dicunt, quod 
“ Scoti inimici & rebelles regis die Martis in feſto 
<« ganctæ Catharine virginis anno regni regis nunc nono in- 
1 
am deſtruerent, & quod omnes de communitate e 1 
<p tunc apud Dunelm. exiſtentes, volentes 4971 try 

« on wee — unuſ⸗ 

que illorum præſtarent ſacramentum co . 

* tioni, .quz pro proficuo communitatis 
4 1 Ann qui — pdt cg: 
cum aliis, — Item quod poſt conſuluerunt facere finem 

« cum predictis inimicis, & cum eis fecerunt finem de mille 
& ſercent e eee 

incontinenti, per quia non habuerunt pecuniam 

© ordinirunt, quod quidam de communitate — 4 
* domo in domum infra ball, Dunelm. & extra, & perſcru- 
« tarent, ubi denarii eſſent in depoſito, & ubicunq; denarii 
hujuſmodi. invenirentur, caperentur ad ſolutionem dicti 
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concerning the offenſe of high treaſon, the 
perſon againſt ubum committed, and the 
reaſon of the greatneſs of the offenſe; and | 
touching alligeancgce. 
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miſes, oaths, or prelſers utrſting and witneſſing thi 
— inſtitutec for the further ſecurity thereof; tht 


are of two kinds; "firſt, thoſe, which were antienth In 
8383 namely the oath of 

and alligeance, need by a of pre, amet th and ſuch, 
namely the oath off 
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nor of this bath/accondinig 20. Flu, LAI. g 16) ras 
thus: © Hoc auditis, circumſtantes, quod 3 
— (He perreno' lang, 6X _ 
ipſum non portabo portabo : ſic me Deus, &c.”\ n e 
e ee who wrote about 5 E. 1. ca 
(which is mertiond in Catvin's'cafe, | ran 
common form of the oath of alligeunce 

thus: hunt RGha thee vous N. bailife, que jo A de ceo 
<« avaunt ſerray E & teal ane fo 
2 
4 


or fidelity to the 
ing e ee chat is minded 
the antiquity of it, may read theveof 7 Cv. 

vin s caſe, olman's Glofſ. Tine Fidelitas, which carry i 


„ affirment, quod regn 
— ——— terras & 
1 n er e eee 


taken in leets — 
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6a Hiſtoria Placitorun —— 
— FT and practice hath ſuffciemly ex· 


2 , prelates, ba- 
on 3 1 cap. 1 2. which 
dingy and univerſally underſtood ; 


age of twelve years are hound to 


- 


| In, 
— 3s 0 alligeance, women, as ſhall be eur 
oly : due 

the ſheriff's turn, 


4 $1 #| of Ii . were not | 
_— | © Marlbr. cap. 10. is this 
22 . ee l in other places 


| ing, that they ſhould ters 
00 rage men of religion, wi ct, me, 
' 1 F 4 


rs. see . Co: lat. 147- vide fp. 


| SEATS... 
Cl) This probably ſhould be twelve iu noris, . 46. 


| * 


Here Bann r 
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nd theit cldeffors (3) ME tbh enters: that 
a2 e of d to'be taken by all men a 
n 


i. Whar kind of car f Gdelicy this: 4 e b bs 
ligeum, and bomagium fimplex, ſo there is fidelitas li- 
# and fidelitas fimplex 3 this, that is performd to the king, 
is fidelitas ligea, ind differs from the later. 1. In that this is 
parte INE, Oe the other to a meſue lord. 2. This is 
without relation tenure of lands. 3. This 
1s without exc 7 of ths GREY a Min that is al- 
ways ſalud fide & ligeantia domini regis. | 
Yet there ſcems to be a double Kidd of lige fealty : as 
where there is a prince, that is {ſubordinate to another, and 
et hath jura ſummi imperii over his ſubjects, ſuch was the 
king of Scots, whilſt in ſome times of Edward I. and Fd- 
en n ung Banter Hes 
ſuch was the prince of Wales before the conqueſt thereof by 
Edward I. and the full union of it to the crown of A art 
and thus it was in many inveſtitutes made * 
kings of England : for inſtance anno 3 5 H. 3. de king 
gave to his 0 0 Rope the te pri of Gaſcoigne in Bas, 
io that the great country fecerunt ei 
& fidelitatis {Caray wi z yet 2 Paris (o) tells us, that 
dominus rex tamen fbi retinuit principale dominium, ſcilicet lige- 
antiam. 
The like was done by E. 3. when Rot. Faſcon. 36 E. 3. 
m. 18. the King hl given 0 the bak Pins the principality 
8 


„) This exception ſeems pot to relate * leaux, & que ils ne ſerrount felons, ne 
e oath, but to the being in a decenns « felons aſſentaunts, & volons, — 
— tithing. The whole paſſage runs thus: 22 ſoient en dizeyne, & plevys 
* Volons no ue tres tous ceux de defeyners, ſauve gentz de religion, cl — 
* xiiii ans de ſouthe nous facent le ſere- & chivalers & lours firz eynes, fees.” 
„ment, que ils nous ferrount fealx & (0) p. 845; 
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of Aquitain with a regal juriſdiftion, viz, mewn. & mi. 
. * imperiums; ſo chat in relation to che ſubjeQs' af . 
ss in nature of a ſovereign; yet the king not only reſerved 
* 
: 
„and rex filius, yet he to himſelf the ſupreme 
gener of all bis Git Et in craſtino coronationis jl- f 
4 


« ligeo domino ſuo, ſicut ali homines ſui ei facere ſolent, & 
| 1 | V , « x] . | 
(p) Hoveden fub anno 1110, Bromp- (r) Et in libro rubro ſtaccarii, ſol. 


ton, P. 1061. CLXVI. & Rymer's HRuera, Vol. I. 5. 39 
9 Er ſub anno 1173. ex magno' rotulo penes Camerar. 
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cramento ſidelitatis imper ator nominatin Mr N m_ 
wu y the like obſervation in all other countries; and 


nc + ag rr e 
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oil ;geance, may ent: | Wal is ab ſubject⸗ 

ing himſelf to another 1 bring him into 

great ſtraits; but he cannot by ſuch a ion deveſt the 

right of fuß schon and Wa; that he firſt oud to his 
lawful prince. 8) 

It appears by-Braffon, Lib. V. waile that there were 
very many, that had been antiently ad fidem regis Anglie & 
Francia, eſpecially before the loſs 2 e 
the comes mareſcallus that uſually lived in England, and M. de 
edge e eee 
they ever orderd their homages and fealties ſo, that they {wore 
or profeſſed ligeance or lige homage only to one; and the ho- 
mage they performd to the other was not purely lige bomage, 
but rather feudal, as ſhall be ſhewn more hereafter : and 
theretore when war happend between the d owing ma 

1 neat 


h The cafe here. t b l dra aligeace from · prince, who 
. ang; meant of s prima ſubject hes abies the throne. 
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And this is fealty, as well as it is 
F nied with an oath, tho it hath de Ear of genuffexion, 
_ 
+ CE e agreements | | 
; chat is ſimply feudal; or by reaſon of tenure only; and this 
n homage, that is homagium ligeum, are thele : I. Becauſe, tho 
+8 | is not to be done by any, but thoſe, that hold by 
F = that f or the nobility, Or „ as before ; yet 
2 | ; [iT . . ligeum in reſpect 


but lige homage, tho it may be perform 
fee in its kind or ſpecies, yet it principally binds the per- 
to an- 


prince; this was the caſe of the prince of Wales, and the kir 
of - Scots before mentioned, the homage, that they 

to the king of England, was {imply lige homage, as we may 
read before and particularly in Walſingham's Thodigma Newſtris 
3 A. 
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7 „ Nous entromyt in ae en de 
ee e winſ come nous et nous Ss dues de 

A <4 ; mere ev homage der res 4 France fur temps 

alcho- afterwards ferries form'oh homage 

yer moſt evident it is, that: it 

f only.a fai eg, relative to 

' the.crown of France but not at all with 


— 


France ; © r 
in that capacity e ce a 


4 dre batte ken Hat, = as king f E 
the homage, which was in truth no lige bomage, but a bare 
feudal homage, which'I-cicher mengoo to i the-miltckes 

#; 


of thoſe, that call it a lige homage. 
But by the way J nit obſerve, S 
ade of Minis, not long, ba Ea 14 E. z. the king 
of Ed rel . te fag .of Fraxce: together with = 
the arms of France n which * 
. Nh M4 
indexd the name lipe-bajbage Nt 
b- England, t to the king of France, tho purely in the ca- 
of Sade 1 founded . ein 
1 eee eeket Aaber 
6. the entry is made. Fait 4 rr. 
— een eo 
hrs pum „ e oo 
ge, et D perſon 
k roy; "es? wp re TY de ſes 
rojalme”, © nd-ekh pores ohne HEN 
of he cron of nc in aſe of breach by « 
Ling of France this. is farther amplified by the made 
op by the ſakes of che df comm 17 


(c) Vide Pat. EN Part. b. meaty. 
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and on the death of Henry VIII. ny = To 
queen R coming to the crown, the boat * 
been wa wy eng by the ene of 1 El gs Yeu 
of the ſpprfne authority the crown. of Eng- 
B as temporal; Which 1 
| hall not here repeat, bit reſerve ghe ſame, and what is pro- 
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Brizzon, who made his book in the time alle of 
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meſme la manere, et auſs del purgiſer de no- 
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« , Cc. theſe various exprefſians of Hritos i 0 
— under the name of felony, ſometimes 
On, 


15 
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In the parliament of 3 3 E. 1. r „ which is 
Neid n th 12 Bit * 


thould award : ; ad boc dem ſuam ci 


freut, & 1 


N ſon tore | 

= dominum, Adee n forms Bot 4e 
„„ T cums ugeribus Jominor un ſrorum, 

8 vel filiabus, vel 6 org om, 1 R g 
conenbuerint”, We. Nera, Lib. 1. c Nrebolaum de Warewick, 

3}. 5.4. © Os difparage me file, — PL bot harem gui 


80 Hiſtoria Placitorum Corone. 


M— 


towards France 3 and that he did this © nequizer & mall 
in perſons domini regis periculum, kuria ſus contemptum, ob- 
64 rone & dignitatis ſus Yegie lefionem © exberedationeme ma- 
< nifeſtam, & contra ligeantiam, homagium, juramentum, & f. 
* delitatem, quibus ipſe domino regi tenebatur.” Segrave con- 
feſſed the offenſe. The lords in parliament 'are charged by 
the king upon their alligeance to give advice, what puniſh- 
ment "was to be inflicted; © Qui omnes habito ſuper boc dili- 
« gemi traftatu & adviſement, confideratis & intelleftis onmi- 
„ bu in difto fatto contentis & per preditum Nicholaum plane 
« Of expreſſe cognitis, dicunt, quod crimen .hujuſmodi Meretur 
e paenam amiſſionis vita, Tc.” but he was after 
Which judgment ſeems to import no leſs, than the'erime 
of high treaſon, n 
ut with 9 ſag; 
Accroachi er was a charge of 
a andy; tho a very uncertain — that dn 
conld well tell, what it was, nor what defenſe to make 
to it. 
The charge againſt the Spenrerr about the 1 E. 2. 
was, e whereof ſeveral in- 
e wo” — 
The great Roger Mortimer in 


of 4 E. 3. next to that of the 
ward II. s death, was accroaching of royal power, 5 ſes 


veral inſtances are given ; but he had judgment by the lords 
in parliament to be drawn and hanged, upon that article on- 


ly, that concerned the death of king Edward II. Vide infra 


cap. 14. 
Trin. 4 Rot. 2 3. rex coram rege. Joby Gerberge, Knt. 

f Quod ipſe fimul cum aliis in campo villa de Royſton 

« in altd regia ſtrata”, rode armed with his 18 Word drawn in his 

hand modo guerrino, and aſſaulted and took William de Bote« 

lisford, and detained him, till he paid 90 L UW. and took 

away his horle, © wſurpando fbi _ regnum regis regiam po- 

« teſtarem ipſo domino rege in partibus exteris exiſtente, contra 

& ſui ligeantiam, & regis & corone ſue prejudictum, & ſedi- 

2 N * zionen - 

(2) Vide Knighton, P. 2545, 2547. Edit. Tayſden, 
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| parliament of 10 N 24 there, was a large com- 

| (0) granted by the king upon the importunity of certaim 

2 - 4 * N * ca 
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mit declarations in parliamen 8 SHR Fl Day re >, 
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archhiſhop of Cauterlury und others ſur the nm αν , of 
| many dings ſuppoled to be amils-in-che gdvenioniur 3 Which 
| was thought to be prejuditial to dhe king's pre- 
| Vide Rot. Parl. 10 R 2. . b 2. 
1 2 3 — nut 2 MO 20> 
4: 2. de king called rogerher 
the go chief jutices, and divers others of the — 
| divers queſtions touching the 
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la maine notre ſeigneur 
« ſorfaita cient les cheiſes ſeignours de fee lour eſcheets des te- 


fore, be ſaid, and 
what not, the lords and of the 
commons bath a declaration in the manner, as here- 
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And yet in the ſame book p.12, the caſe of the earls of Eſſex 
and Southampton 4 3 Elix are cited, which ſeem to contradict that 
opinion: the words are, That the ſaid earls intended 10 go 
4 to the court where the queen was, and to have taken ber into 
4 their power, and to haus removed divers of ber council, and 
4 for that end did aſſemble a multitude of people ; this being 
& raiſed to the end aforeſaid was a ſufficient ouert- act for com- 
&« paſſing the death of the queen ;”” which ſeems to contradict 
what is elſewhere by him ſuid. (p) | 
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be preſumed to claim it alſo in her right, which was not con- 
ſiſtent with the of the queen of England, and her title 
to the crown; and altho this extending of treaſon (as to this 
point of marriage) by illation and conſequence was hard (); 
yet the duke was convict and attaint of treaſon generally upon 
this indictment, tho there are likewiſe {ſome other crimes 
charged in the indictment. 
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Concerni ng lev ying of war . 15 the bg, 


bits, que nous plerra (b); and hence it is in all declarations 
i" e 
concluſion goes contra parem domini 1 

It is true, there have been great diſputes, in this kingdom 
touching the diſpoſition of the milizia of this kingdom, which 
are now all ſettled, and declared to be the right of the 
crown by the ſtatutes of 1 3 Car. 2. cap. 6. and 13 & 14 Car. 2. 


Seen thi df of high rea, Os F hn le 
e countre e ſeigneur k roy en ſon realme | 
W * e ee ther 
muſt be three things concurring. 
1. It muſt be a lng ef wr. 

"I Ir uſt be a levying of war againſt the king. 
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realm. 
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Wr tion againſt | armed to the par- 


b) This ſtatute is only a proof of liament. Yide Rot. Parl. 23 E. $. 1. 
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ively and conſtructively, as when a war is le- 
kom dean danke ini once bb Go 
vants or to alter, religion eſtab eſtabliſhed by law z. and 
many 1 of like nature n CAA APE ——— 
been reſolved to be a war the king, 2 
within this clauſe; — — n 
3 divers 
"4 YM 


alen. tho_not_within the ad of 2 25 E. 
_—_— 1 Ze rg he 


EISSN ou king's li Co. P. . 
5 my lord Coke, P. C p. 10. 
in the time of Henry VIII. for i Gr and 
the next in time was that of Burton, 3 9 Elix. Co. 699 
for raiſing an armed force to — ö 

this is now ſettled by theſe inſtances, and ſome Pe 
kind bereaſier-mentionds the Barton and 
his com was not upon = xe 
toe ny ner hh 

ulted; but the Elix. 

vy war, which hath noe are of 13 Bl for eſpn ol 
ment in new caſes, 1 
the judges to make conſtruction greater, than that was left 
by the ſtatute of 25 E. 3. 

' Thels zeſolucions being- made and Carded, we- nut v 
eſce in them; but in my opinion, if new caſes happen for 
the future, that have not an ex in point, nor 
are expreſly within the words of 2 5 E. 3. tho they may ſeem 
to have a parity eee 
able to the willdem. of the great ad ef 2 K ;. firſt to con- 
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in m ve 
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But particular inſtances will beſt illuſtrate this whole learn- 
ing, which I ſhall ſubjoin, tho ſomewhat promilcuouſly, as. 
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; levying of war againſt the 
king — — delin Ender the Gorey of 
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10. But beſides the-circumſtances requiſite to denotninate 
a levying of war in reſpect of the manner of it, there is alſo 
requiſite to make a treaſon within this clauſe, that it be a le- 
A ing of war againſt the king, ' which: is the ſcope, end and 


of lords 17 R. 2. Talbots caſe above-mentiond, 
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dan e lticudes wete oftery'great, and tho they did 
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tuar maria, as been ruled ramp. E. 1. Morrice Howard's . 
caſe : the like is to be ſaid for Scotland even while it was un» 
der the power of the crown of England, as it uus in fome 
times of E. 1. and ſome part of the time of E 3. 8 Rich. 2. 
Continual claim 13. | 

For Fels hath the ſame laws, for treaſon that England, 
tho it hath ſome moe j yer for a levying war, or other trea- | 
ſon in Freland the offender may be tried here in England by 
the ſtatute of 35 H 8. cap. 2. trealons. done out. of the 
realm, as was reſolved in the caſe. of O-Rork, H 33 Blix, (*) 
aer IT HOLE 
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- And the fume: that is Bid of Eulen may be {aid in all 
particulars of the iſle. of Mas, Jerſey, Guernſey, Sark and 41- 
derney, which are parcel of the dominions of the crown of 
England, — ek f. pal 0 tb ar 

concerning et t ve f. ws of their 
_ on a7 juriſdiction for their trials: 
as touching treaſon committed _— before the ſtatute of 
26 H. 8. cap. 6. no treaſon, murder, or felony committed in 
Wales was inquirable or triable before commuthoners of qyer 
and terminer, or in the king's bench in England, 2 
juſtices or commiſſionert aſſigned by the king in thoſe counties 
of Wales where the fact was committed, P. 2 H. 4. Rox. 18, 


E *. e ee ee ee 


ad falſam & proditioſam inſurrectionem Oweyn 
* Gl yndour & aliorum Wallicorum, &. ciens de toto propofito 
3 ioſe combuſſerunt villas de Glyndour 


by,. Cc. & quid proditioſe mifit Johannem flium ſuum bene 
* armatum & arraiatum pro guerra, & Willelmum Hunte ſa- 


© gittarium ad pradictum Oweyn & exercitum Wallicorum, 


Ac. dicit edifte ville, in ſupponitur proditiones 
+ prediftas fact . fo e, ſunt girl es. Walliz & ex- 


4 tra corpus com Salop i legem terre Angliæ, unde non inten- 
* dit quod dominus rex de proditionibus pradictis in hoc caſu 
© ipſum impetire velit, ſeu ipſum ponere velit inde reſponſurum, 


& quia pienarie & certitudinaliter teſtificatum eſt, quod pre- 
* dies: ville ſunt infra terram Walliæ & extra corpus :.comitatis 


* Salop' & legem terre Angliz, & Thomas Covele atrornatus 
1 er regis coram ipſo rege inde examinatus boc non dedicit, & 
© fic juſticiarii ad inquirendum de proditionibus prædictis infra 
4 Walliam factis virtue commiſſions pradicte inquirere minime 
© potucrunt, nec proditiones preditte fic in terra Walliz fatts per 
& legem terre Angliz triari nec terminari poſſunt, confideratum 

+ eſt, quad quoad prediftas proditiones predittus Johannes Kyna- 
< ſton eat inde quietus, Nc. But it is true by the ſtatute 
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„„ 
Concerning treaſon in adhering to the king's 
enemies within the land or without. 


"PHE works of che fhrms of 23 Þ 3: 90 on, viz} On 
ſoit aida al entmies noſtre dit ſeignenr le roy en ſon roy- 
ap wage rue uf ee 

I. Therefore we ſhall inquire what ſhall be ſaid enemies 
L Kinds faiths or forgery, r g, king may be of 
two kinds, or foreigners, ormer are not proper 
enemies but rebels or traitors, Ai 

properly under the name of enemies. 

1 b., er e e 
of war and peace. 

The power of a Mary 1m day ag pans 
perii, and in England is lodged fingly in the king, tho it ever 
ſucceeds belt when done by parliamentary advice. 

Peace is of two kinds, wiz, 1. Politive or contraQted. 2. Such 
A peace, as is r negation or abſence of war: that 
peace, which I call poſitive, is ſuch as ariſeth by contracts, 
capitulations, leagues, or truces between princes or ſtates, that 
have jura ſavmi imperii, and is of two kinds: 1, T 
which is properly a truce, which is a ceſſation from war al- 
ready begun, and then the term being being elapled the or 
ſtates are ipſo facto in the former ſtate uf war, it be 
protracted by new capitulations, or be otherwiſe provided in 

the inſtrument or contract of the truce. 2. Perpetual, fine 
n which 2 
the tenor or conditions of the until ſome new war 
Nee 

uppoſed to be the one party or the other; 
and this i properly called a league fa, and makes the prin- 
ces and ſtates confaderati, „ 
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debe acalng o the Saber, ae and qual 
fications of ſuch leagues, yet they are ordinanly of theſe 
kinds: 1. Leagues offenſive and defenſive, which obl; 
the princes not only to ment defenſe, but alſo to be 
to each other in military. aggrefſes upon others 
makes the nm often th commen ee of 
2. Defenſive, but not offenſive, obliging each to ſuc- 
B An the give in caſes of invaſion or war by o- 


whereby the one 
the other, which 


—{ 


that ET calls es poi r 
ſence or negation of va, there intervening no league nor ar- 
ticles of peace, nor yet any denunciation of war, for it is re- 
gularly true, HRS £6 4 
under any capitulation or contract 3 

one with another, and 


yet there is no ſtate of war between them; and therefore the 


war by is whe = Aanfarars "tho unde of 
religion, wit provocation 

ous and and an unjuſt juſt axpreffon, tho there intervened oo ne 
articles of peace between them. 

War was antiently of two kinds, hillus foltini wif tow fo 
lemme : a ſolemn war among the Romans had many circum- 
ſtances attending it (a), and was nor preſently "A 19 
on an injury received withour 'thele ſolemn" circumſtances 


(a) See the manner of it deſcribed it * three & af 
2585 Hal. Til. II. Agel. Lib. XV . — ys 
cap. 4. and Liv. Lib. J. 82. whereby ing rep the demand 


1. Carigetio (b). or demanding reparation for the injuries re» + 
Loc. Thos belvg nod there followed indiction or 

denunciation of war. z. Dilation or a ſpace of thirty-three 
days before actual hoſtility was uſed but molt times neceſ- 
liry and politic conſiderations both among them and other 
nations did diſpenſe with theſe ſolemnities, which were found 


ions. 

a „„ an Tara our or inte,” ten Was 
bing cl they arena ſe of war withoue any Arun 
Nm WM 

2. In caſe a forein prince in peace violate that peace and 
becomes the aggreſſor, or invades the other, 4 l y 
denunciation, the prince that is upon his defenſe was not 
bound, neither was it for him to make a folemn 
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2 „Cue. 404. U ibidem p. 466. (5 fo char 
war may be between two kingdoms without any 
G 


E K. 
And thereſore in the caſe in queſtion touching treaſon it 


ſhall upon the trial be inquired by the jury, whether the 
adhered, 


perſon, to whom the party indicted were an enemy 
or not, and in order to that, whether there were a war be- 
oor the king of England and that other prince, whereunto 


e Graph) mans a queſtion of fact and tri- 
able by. and accordingly is the bock 19 E. 4. 6. and 


the reaſon is p , becauſe it may fall out, that tho there were 


555 this 

A Nork Norfolk adhering to the lord He- 

bjedl of the of Scots in amity with queen Eliza- 

beth, T 

king's commiſſion. M. 13 & 14 Eliz, 'Co. E C. be wm Camd. 
t 


Ele fub ano 1571. (g 14 Ela 5. 17 5. and the (caſe of 
fu , oF Calvins caſe (þ). — 


145. een that an N e farther 
than a king or te in enmity, namely an coming into 
England in hoſtility. 
II. In the next place 1 ſhall conſider what ſhalt be ſaid a 
perſon adhering, and alſo what ſhall be adbering. | 
If a forein prince be in cual war againſt the king of uy 
land; my fubjeft of tha prince under his protection is pre- 
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24. entendit davour trouve en vous vous foiets deceynt del eſpeye & 
dren de Harcls pur aider & meyn- vos eſporuns Torres ſolent coupes 
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OL 
u. en f elend, this is not an adberence tb the 
ws edn vin e e e e 
Joe lad being Fe e 

ouſter le main cum exitibis, 
Adem, &'e. quod Johanhes a fidew 
* ile Johannes caprur 


this account 


the cormotis, and had judgment of 
Par, 1 R. 2. 1. 40. namely 


reſpited. () 
| ably 
. us it was done b 

ed in the | 
te dit caſtle de 
avant dits ſans nul 
ance & empriſe : 
inent againſt Gomeneys, 
wA. 2 


(m) See theſe caſes Stare T. Vol. I. f. 194: 


to it, 


by the commiſſion, „ 1 


. 5 . 


Hiſtoria Flamme — * 


les ſurrendy a nul ur. & 5,99 Johan fav a doſes | 
vittuals 1 ar 
ws 4 tos wile © cot AE ar — = 


encountre voſtre empri U. 
The truth is, If it were a e 


chery, it might be treaſo, bur if delivered yp upon cow. 


in a 
the like nature in the late times of tr le ( yer 


iven 3 3 like unto chat of the baron 
governor of Berwick a who travelled into 


gg tor 


Tourhing the uni of ch trees, adhering 
king's enemies, as alſo for = 


0 This was the Cal, IFRS " 8 F 
— * N. N. which reduces rhe 
ern — 2 2 


N. Poll. uſe it Þ 
(0) Se this caſe e LI: ww os ly ſottles 
122 This ſtatute — 2 — 1 
_—_ and it was | 


reaſons in the gy bank of if 


commiſſioners in any county Dyer 2 


; -nd-clpecially shes che offenders 


— j"burnt 
in any county of Epglent, 


| of 2248. 
indicted and tried in 


© & 22 ; 
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6 & Linkief# in be en 
b ofa coun palate, which ur ere 
times in the ſame perſon, the of palatine of 
Cheſter, of the ſeveral juſtices of aſſiſe, oyer and mn and 
ery, e e eee e 
the ſeal of the cocket z and for the moſt 3 are 


amore aint imes by his pri 
ſometimes y the mot 
tem were deed bythe king in pr wy Fr 


ITE * 
1 before, or by a cloſe writ and memorar- 
dum + the great ſeal. T. 19 E. 1. it is commanded, that 
for the furure ic ſhould be. delivered: under! thi/ ful che 


chancellor of the "Is; 

- The manner y .of delivering the ſeals of 
the king's bench and common pleas Was by the king or chan- 
cellor to the chief juſtices reſpeCtively,” and in like manner 
the judicial ſeal of the to the chancellor of the ex- 


chequer ; theſe were ordinarily in two pieces, 43 Ez. 
1 18. darſ. Menne e gl 
cept the ſeventh penny, which is the fee of either chief ju- 
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es . Writs 44 2 — egit, We. 
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ſeal of either court, ſometimes one piece 
the other piece remaind with the 
farmer or his deputy : en of. the 


chief juſtice or his d 


ſeals of the courts 


of the king's bench, and common pleas were let for 1000 l. 
per annum () by the king, M. 18 E. 3. Rot. 35. Rex. N 20 


ram rege. (c) 


Many times the juſtices iſſued proceſs under their own 


the word vn in the firſt grant for a nw- 
meral vn, and that this was the occafion 
of his making the ſeventh penny to be 


5 35. where the ki ifics 
by 1 20 OGes. =—R 2 that 
ground to : Canacgon 

and his afligns rorum proficurm ad fe de 
ulis m u breonm judicialinm de 
ſuo & banco communi exenntium 
pertinens, uſque ad terminum decem an. 
norum, in 1 librarum 
5 s i ſolvent ad 
cuſtodi bhanaperii cancellarie 


ha 
decem 


rum, 


ficuum 


certis Per- 
tenebatur, 46 
acguictare & exonerare , 


lorum 
is, & auper t- 
bominibus fate & factenda abſyue ali 
quo inde ſdlvendo deliberentur, prout bac- 
tens in caucellaria fieri conflievir. E= 
2 quod cudem 20 die Octab. Ro- 
de Sad Cancellar* domini 
regis libergvit Willielmo Scot [capitali 


ſeals unto the ſheriffs : this was 
WY Yy 


11. 
ur, acbrevia _ 


ficium predictum modo debiro faciendum 


of inter petitiones 


ew fe 
lum domini regis pro brevibus prod 
] „, eiu: 
umam partem idem ke — Scot lie- 
ravit cuidam Rogero erlawe, depu- 
tato diffi Matthei Canaceon * 4- 
liam verd partem cjnſilem ſigilli s 
i retinendo 4 2 — — 3.77 
ogero, 0 preditto 
deliter ws ſecundum formam 
conditionem in brevi predifto contentas 
Periculo quod incumbit, Cc. 

Altho the conſideration is here ſaid to 
be the diſch ing « debt of ten thou- 
ſand e ich probably led eur 
author to think the profits 
10001, fer annum, fo that in ten years 
time that debt might be diſc ) yer 
the annual produce of the ſeals being no 
more than 300 J. one hundred whereof 
was to be paid yearly for the king's u 


were let at 


it ſeems to me pretty plain, that the Logs | 


debt, which he'undemook to pay, could 
only tu and not fen thouſand pounds; what 
ſtrengthens this obſervation is, that the 
indentures of agreement being in French, 
it was Y go miſtake deux for dir. 
(e) This was a grant of the ſeals of 
the king's bench and common pleas to 


nronium vel cin artorn” ad 
and he was admitted accordingly, 


rr 


of aſſiſe and gaol- delivery ſometimes make their 
der their own ſeals: vide Judicial Regiſter 34, 35, 41, 43, 

73, 84. vide pur ceo Rot. Pari. IT u. 25. a petition 
O . #% ' 


ris noſtri & regni noſtri figillatas, quia nondum figilum habui- 


_ . | 
« 


174 Hiſtoria Placitorum Corone. 

parliamenti 12 E. 3. #. 6. by the chancellor of the exchequer 
= We of the „as a derogation to the king's profit, 
and contrary to the of the ſheriff, who by his oath is 
bound to receive no writs, but under the king's ſeal : 'the an- 
{wer is, Soit briefe mand a juſtic de common banc eontenant 
Feffeft de petition, N quils pur lour adviſement facent tiel remedy 


en lour „ come ils verront, qe ſoit a faire a profit du roy. © 
ne 


> 


ceſs not only in thoſe greater courts, but in moſt other courts 


iſſued under the king's ſeals thereunto deputed, yet juſtices 


un- 


that judicial out of the king's 
pleas might iſſue under the ſeal of the chief juſtices, as is 
uſed in eyre, aſſiſes, & oyer & terminer, but denied. 

But to return to the buſineſs of the great and privy 
ſeal. | 
The great ſeal which Matthew Paris (d) ſub anno 1250. well 
calls (clavis regni) bath been with great care and 
kept and uſed, and therefore antiegtly, when there was any 
change made of the ſeal, there was not only a memo- 
randum made in dorſo clauſorum cancellarie, and a 
public notification thereof in the court of chancery, but 


public proclamation was made thereof. Clauſ. 1 E. 3. part 2. 


m. 11. dorſo. 


Yet in caſes of ſpeed and neceſſity, and ſometimes for di- 
king uſed a private ſeal for ſuch occa- 


protector or guardian, but in the king's name, us, I» cujus | 
rei teſtimonium has literas noſtras figillo comitis mariſcalli recto- 


mus, vobis mittimus, teſte Willielmo comite mariſcallo. This 

ſeal he continued till the third year of his reign, Claw. 3 H;. 

_ 1 14, 
(4) P. 183 


bo 


Hiſtoria Placitorum Coronzs. 17% 
2 1 hic incepit figillum regis currere : and in the ſame third 
Year, wit, Bw. 3 HL. 3, m6. n 

i for the diſcrimination of thoſe that paſſed 
ing his minority and. after his full age, in theſe words: 
Henricus Dei gratia, Nc. Scigtis quod proviſum eſt 
commune a i noſtri, quod nulla cartz, m 

alienatione, 


commune conſilium regni noſtri & coram omnibus pra» 


"DS 


4 | 


1 


1 EF 


de Wyvill clerici alind figillum 
difto regimine ad tunc non babuit, exercere incepit, 
vero 20 die Novemb. proxime ſequent"; captis inimicis 
& ditto R revertente, upon a meſſuage 
to his wife and ſon, us, now ſolum ea, que pro jure & 
ſent facienda, ſed etiam que gratia forent, fieri facerent ; 
ſeal was brought to them 26 and the morrow 
the feaſt of St. Andrew it was opened by the queen 
ſon, and delivered to the biſhop of Norwich : . and it i | 
obſerved, that a parliamgnt was ſummoned between t 
NN rn TIE RUNNER 

the cuſtos regni in 
ich ſummons muſt needs be 


17 


* 


E 
= 


F. 


221 
2474 


vie 


own private ſeal z but the zd of December the great ſeal be- 
ing then, in their power it was unto the morrow 
43 of Epiphany : the firſt ſummons is recited in the writ of pro. 
_  _—_— | rogation, but it is not entred of record, for it was a haſty 
= . confuſed buſineſs, neither had they the rolla of the chancery 
8 in their hands to make any entry of it; and if they had had 
them, yet it would have been irregular, and not have amended 
the matter: all that I ſhall farther add concerning theſe two 
inſtances is, that neither the ſeal of Milliam earl Marſhal uſed 
by Henry III. nor the private ſeal of prince Edward were great 
— 5 Is whereof the counterfeiting might be 
| © "When the king dies, tho the office of keeper of the 
ſeal expires, e 
great ſeal of 


n and that it was to take place 
them 
they 

the 
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— — peu w. 1 2. 
of Ober 1 E z. a man bad forged 
ward III. (g), bearing reſte 2 E. 3. — — 
of date; or in the — Edo $IV bad forged a grant by 
Edward IV. and counterfeited the ſeal of Hany VI. thereun- 
— — — yetrcn 
appear 

ous, for at the time, whereunto it there was no ſuch 
; ſeal in being; but if the difference between the ſeals be 

beenden evident to the ä — it may 


; But concerning 
other ſeals above / mentiond, as the ſeals for the writs 
the courts of king's bench, Eqn. 
ſeal 8 Ve. 

By the old! aw, ir ſeems that counterſeiting any of the 
king's ſeals, . wherewith writs were ſealed, was petit trea- 
ſon, tho it came under the name of crimen fal. Glas- 
— — cap. 7. © Di 
ay utrum fuit carta regia an privata, quia 
<« {i carta regia, 'tunc is, qui ſuper hoc convincatur (ſcilicet 
— — — wake 
< leſa majeſtatis ; ſi veto fuerit carta privata, tunc cum con- 
« yicto mitius agendum eſt, ſicut in cæteris minoribus crimi- 

* nibus falſi, in quorum. judiciis conſiſtit eorum condemns- 
tio in membrorum ſolummodo amiſſione, — 
voluntate. Bratton, that wrote in the time of Hewry Il 
Lib. III. cap. 3. . Eſt & aliud 
* Ss genus 

d Thie muſt be underficod under the old ll. 


M. 2 H. 


4. ©* Soit 1 
it a noſtre 


felony. 3 H. 7. 10. C. P. C N 15.) is 


4. BR. Re. 2. as I take it, Viſum eft eurie, qudd 
thi regis pro recognivionitus oft niſi folonia (b): 2 


180 5 75 torum Conte, 


held it not treaſon, they do not- poſitively 


— 


ow i 


. the ſtatute of 25 E. 3. but only a off niß feli 


bat eum apud ignem & _ breve - regis & inpoſuit aliud 
fitum, dicit qudd eſt clericus, . eee 
nn ann aan wo won: 
i, 1 2 * it . rr 1 "ow 
2 r. * 84 "IF Ft '& / & [© IP It 
Ard of the kings bench found h. their cuſtody | 
. EE og King's 
rent OT a carta 
be * contraſacta, 
1 Ts « carts .mon "oft da form. cancel 
* en = regia uf ejuſ- 
$ de Boſto was arraigned pro falſitate « dem carte | m ct, 
S nn « Me cuorates bs ole 
cance : N 
* cum! 3 . „ cuidam alteri liter patenti, 
tello ceram dicti brevis finde bat, & amo- puad citius giei 1 
« to illo brevi impoſuit aliud breve Ib: © quam contraſaio. mifus rex 
2 « ſex) G4 ud ory one * ipſl pentinns, de — 
cers incluſit i 
« . frvien: 22 4 — x — 
« dem _—_— _— i tories occaſions dicks & noo alis 
« Johanttis de Boſto liberavit eidem © cauſs, diftum eſtquòd delibe 
JIE Ss 
6 By a . 
mY Abbe of I Mich, 11 E. 2. . R. Rot. 156. Heref. 


he was claimed” by the abbot of Weſt- 
minſter his ordinary ; “ Sed ut ſciatur 
« BITS wo ordinario liberari de- 


pals upon him, 
who fd him —— de, * fal- 
o cum cul yo pre- 


* Nicks . prædictam & — 2 

falſum predictum, ficur ci ſu 

% rius impoenitur: Ideo inde ad jade. 

* win, &c. & interim pr ma- 

reſch', Cc.“ there is no ju t en- 

tred upon the roll; ſo that from this re- 

cord, which is not in uſual form, — 

0 8 he had his cle 

not, tho a jury N. 

ex officio it is m — rt — 
it mou. lags ny _ the . -4 

Ciynton, which was but fix years after- 

wards, as if this offenſe was not ſo much 


ns felon the were 22 
66 contrafuRione Ggilli — 


* figillo regis fic > 


nia, vis that at moſt it can be only feln). 
A 6 B. 2. B. R. Rox. 2. Eſſex. Johannes 
culpabilis pro falſitate, _ cepit cultellum ſuum & calefacic- 
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Hiftoria Placitorum ron 


L. appears not, whether it wete à Writ under the ere 

or a nt of fore court, ber whether it ben a. 

one or the other, it ſeems to be capital, for he had the bene th 

he of clergy, which in thoſe times was allowable in nn. 

caſes of treaſon ; lo that it ſeems a counterfeiting of any of * 
it * 


ended it from pri | . 
5 Oo . 4 ; *. 


157 
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But the latet 
1 — 
yet f ps At L 
37 H.8. B. Bea | 
reſidence no treaſon, but only a great 
by fine and impriſonment. WW. * 4 


E. 4 Jae. cited by lord Cole, . d. p. 18. Ladies cale;* who 


ih RE 
then afterwards upon parchment wrote a forged 
then he cut off the true t and publiſhed the 

other as a true patent ; this was the advice of all 
the judges, 1. That this was nv iting of the great 
ſeal, nor treaſon within this ad. 2. But if it had been 
counterfeiting of the ſeal, be might have been generally! 
dicted of treaſon for counterfeiting the great ſeal, but it 
ruled to be a great miſpriſion-or offenſe, but nor yh. tree 
F is 
1 nion and fit to be follo wet. 
If che patentee of the king of lands under the 


2 f 
r | | m 
« cit) & fait literas & ſuper © tonem 'domini regis & popul {ui 
„n illas pendi fecit ſigillum « facte & figillatæe, una cum uſu & er- 
% num domini regis, quod, antea pende- © ercitio carundery, alta grodirio funt, 
bat ſuper aliam magnam patentem do- „ conſideratum eſt, quòd preditus Ce 
„ mini regis, & figillum domini regis « mens Peytenyn di & fi 
a. perdlickum ſubtiliter & privar conſui = datur.” This muſt be owned to 
« fecit ſuper literas falſas predictas, & very extraordinary caſe, 
„ jllas falſas lireras una cum figillo do- juſtly obſerves, whatever offenſe this 
mini regis predicto in diverſis parti- , yet this judgment ought not to 
„ bus regni Auglie +, way "a — — oe iven a_ this —_ oe 
ras Patentes, prout citdem 11 ju expre 5 im 
unt n uſus eſt & exereebat the 2 c 2 e indictmentʒ 
« in deceptionem domini regis 2 not to mention, that it is directly contrary 
„ ſui; propter quod pro e qubd cu- to the caſe above-mentiond of Geoffrey 
«ria non aviſatur, quale judicium de Huntynton ; there is likewiſe another 
«i giftus Clemens in hac. parte ſubi . in this caſe, that tho the of- 
u debeat, remittitur priſons mareſch': © was committed after the 25 E. 3. 
«. Afterwards in the Faker ter next and ie laid to be done praditorid, yet t 
«. following, viſo indictamento hecnon is not laid to be contra ſormam ſtaru!:, 
. «yeredicto 1 videtur curiz hic, as fince that ſtatute all 
«- quod falle prædictæ fic in decep- to be. 
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is ſtatute, but à great "offenſe or miſpri r wh ich 
dhe er Bar vn LAU Hy e. 


2 E z. . B. dorſ. CD. N U Ns. hep 1 
: BY paler oe bulk the great ſeal to a chars 
ter without Wärkant, tho chis be 4 miſdemeatibr in him, it is 
not treaſon within thi farute, tho Brito and eta 101 f- i 
pra make it treaſon at common law.; and altho it Thould be 
ſuppoſed treaſon at common law, but not compriſed within 
che ſtatute, yet it is not now felony ; therefore the rule ta» 
ken 3 H. 7. 10. that thoſe treaſons at common law, which 
are not within the declaration of 2 5 K 3. Jet remain felony, 
is not true, as might be made appear by many Infkances. 
And upon the ſame atcotint it ſeems, that altho by Fra 
and Britom, if à man find caſually the great ſeal, and ſeal a 
charter, this was tteaſon at common law; yet it is 
neither felony fbr treaſon at this day, for here is no coun» 
rerfeiring of the great ſeal, it is therefore only a great miſle- 
meanor. Co. NC p16 Oo RR ee 
And altho it ſeems by the old books above cited that coun» 
terfeiting of the judicial ſeal of the King uſed for Writs was 
ther! treaſon, yet very lately in the king's bench it was ruled 
to be no felony at this day, but only a great. miſdemeanor 
puniſhable by fine and impriſonment, or by landing in the 
pillory, or both, ſo that the bock of 3 H. J. ir not in all 
points agreeable to law, for many things were treaſon before 
25 E z. which are thereby declared not to be trealon, and 
yet remain not felony at this day; and the like for counter- 
feiting the ſeal of a ſtatute merch; 
If a man grave the ſculpture of the great ſeal without 
warrant from the king, but never uſe it or apply it to ſeal 
any thing, this ſeems to be no counterfeiting of the great 
ſeal, tho it be with, deſign and oo wht to ſuch an at- 
tempt ; for tho in truth the inſtrument itſelf. be the ſeal, as 
a by the uſual expreſſion figillo meo figillat', and by 
the fro t proclamations de figillo amiſſo, when either the 
king or a ſubſect loſt his ſeal caſually, yet it ſeems not a ſeal 
within this 1 till an impreſlion made in wax in teſti- 


mony 
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_— 


3 
ers 


ſi 
of 


the ſignet he was i 4 


i! 


; | che ſtatute of 1 Mar. It was reſolved, 
1 e e of the great cal, privy ſeal, ſign 
manual, or pri ſigns nine this Cat t 
r and the omiſſion of ſome words in the in- 
ſcription, which true ſignet, and the inſerting 
other words, which in the true, (which was done 
purpoſely, that there might be a difference between the true 
ſignet and it) alters not the caſe, but it 
treaſon, for the 
purer 


it 


15 
0 


ained its 
de nts on, Ne 6 
him within this law of # Mr. | 
RO wag mutandis may be applied to the great or 
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\_ . — | 
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(00 This caſe is reported in » Rol Rep. 50. by the name of Robinſon's caſe. 
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and fo applied to trenſun, it 
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pound, which being not v bit wey wes 
conliſts of twelve ounces. r dn 


ies from what it was at that time, 
ſhillings in ſilver is called a pound, ay 
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aue that Sir Joby Davis in the caſe of mixt'monies, fol. 24. b. 
2 and five. pence half. penny argenti 
puriſſimi cont inentur in qudlibet librd, & quelibet libre de Sterling 
onen volt 1 8 d. ob. de allay de toper, nient pluis. on 4 
But before that time it appears by the red book in the ex- 
chequer, (which was written beſore 46 E 3- and after 23 
E. 30 be ſtandard: of Sterling lilver conſiſted of « 
four penny weight of fine liver, and ſiteen penny weight of 
copper, ſo that then the ſtandard was purer 3 and 
by what follows it may appear, that in the time of Henry II. 
the ſtandard” was purer, than that, tor then there was allowed 
only twelve-pence upon the pound of ſilver dealbare firmam (e) 


- which poſlibly might be to reduce. it to fine flyer, but this is. 
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ew grains J pe he=60 grafbs of filver. 
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- The ſlbidard of Stirding gold-in che latter end of E 4. ( 

was, that a pound of Sterling gold cunſiſted of A: 
and a half of pure gold, and a 
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ſilver under the allay of Sterling ; by the latter, that all tilver, 


hereafter) ording to this 
3. c that the | of gold and 
Gall ens be iro in weight 
way may be the ſame 
ſtate, as in the Sterling made upon 
the petition of the commons.  'Rox. 


| . ſt - * ay 
t, 


. f 
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140 15 H 8, cap. 12, 
mage, and 


E 5.8 6 


F) See Tindats not on Repin's biber fub fig E f "(© Phe. d. 36. 


_ 1 — 
Piacirorium Coro. 191 


+F 


x chief officers imployed therein were fwoti to the 


king for the juſt execution of their places. da. 5 Ez. 
part. 1. *. 10 © 19. 8 N . 4 
But thoſe mints have been long diſuſed, tho it ſhould 
ſeem by the ſtature of 14 H. . cap. 12. above-mentiond, that 
the ſeveral ſtatutes made againſt exchange of money, other 
than at the king's exchanges, were not intended to prejudice 
g 1 
make it 
ſuch money 
mache it Jo, impairing 
not treaſon till 5 Elis, cap. 1 1. and 18 Eli cap. 
 thele ftarutes allo OT IT. 
| king by pe ev 4 OS 
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a higher rate by twenty pence ; vide 9 E. 4- 
4. He may by his prerogative imbaſe 

rial of the coin, and yet keep it up'in the ſame denominated 
or extrinſic yalue as. before, 
ney with an allay below the ſtandard of Sterling; this is the 
cale of mixt monies in Sir John Davits reports, where the 
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or have in poſſeſſion any mould or preſs reſembling the current coin of the King 
for coining, or to convey ſuch inſtru- dom. 


— 


— 


| Hens Placitorums — 8 is 


7 — 


TIT 
SHOE 


i 15 
1 


e 


1 


> 


. 
5 


. b 


Bi 


= 


2 > 


* 


ac 


Hoftoria PI 


41992 
— 


4 


us 


| PS 


Ft. 
1 


— 


3 


0 


a 


5 


5812 


Malen 


2 12 £ 


15 273 


+ 


Wi 


- 
HE 


7 


22 


1 he. 


royalme, tous 


(1) See G. P. C. þ. 93. 


conſent of parliament. Among thoſe 
the lords ordeiners, 5 E 2. #. 30. that 
king's power, this was one, pur ceo de 4 
* change u,,jELU 


dy 


abridged the 


Un Have Deen und th Wein the 


ny proviſions 


Pe 


50 


0 cap. x. . 3. 


8 


A. 


A 


— n 1 — & | WW 3 
— e . > 


Hiſtoria 55 Corone. 197 | 
— — Pp 


5-0r.48 Blix, for che words in theſe ſtatutes (and by procla 
F Irs Oey 
rein coin, not to the coin of this Kingdom; E 
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Tbe reaſon is eſpecially becauſe by the ftarure df 1) K. 3. 
cap. 1. 90 forein coin dt gold or flver are to run in any mane 
ner of payment within this realm, but. are to be brought as 
m FEA, 


2. A. proclamation, under the 
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viſions, as for wheat for one hundred men per den ture 
pence, for's fat ox twelve pence, We. which it ſeems were 
deliverd to the ſheriff, and by hi anſwerd to the king in 
3 agreed. 5 


Atte 
: 


it 


. i. 5. 
v.12. 
) William of Newbury writes thus 
the reign of king Stephen, Erent <2 
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is denarius, nift legitim ponderis & circularis Mme weretur, 
Sgt not being to be received but and di- 
vers were banged. Mat. Paris ſub anno 1248, (t) but 


we have not the j ſtandard or weight of his money. . 
In the time of Edward I. we know what the weight and 
l namely che allay was Her- 
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as appears b what goes before; for in Bdward L's time the 
3 filver was twenty pence, the pound twenty | 
ſhillings or two hundred and forty pence ; in Edward TH. 

time the pound of Sterling was three hundred pence; in the 


in 5 E. 6. and down to this 


the ounce of ſilver five ſilngs or fry pence and the pound 


— which now is 'thrice . 
Seventbly, That 1 find rarely any proclamation; 4 


for the ſetting 
of the rate of new coin, but only as before, when the denomi- 
nation of what is in being is inhanſed, or abated, or recall- 
ed; ſo that the indenture of the mint and common reputz- 
den i char which muſt try what is Engljb money. Lift 

at I never find either in the indentures of 133 
any prodamation the ſtamp, impreſſion, or inſcription de 
ſcribed; unleſs in that of king James, becauſe the ſtamps. tre 


agreed between the ki and the maſter of the mint. 
eee him. by ch ing, or his warrant either of 


the great ſeal, privy ſeal,” ate. 
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and four pence, with the adding of twelve pence for every 

ound to make it Sterling, amounts to about four ſhillings and 
. which added to four pounds nine ſhillings and four 
dener make four pounds thirteen ſhillings and ten pence ; ſo 
the allay of Serling at that time ſeems to be twelve pence of 


opper to every pound. of ſilver. | 
eee e frns e 
Was the eſtimate of money in pure filver without allay 
accordingly it was to be anſwerd, is one hundred x 
blane Was to anſwer one hundred and five pounds erg, 
2. That à ferme or ſam of money numero was ſo much 
ling money according to the ſtandard of thoſe times. 3% , 
the fandard of Starling money in thoſe times was fin Wan LL 
it harh been ſince, che time of Edward I. namely Sterling Was + 
then eleven ounces eight penny weight finer ſilver, and twelve 
n V weight of Allay. 4. That when at the exchequer they 4 
bart the ney to make aflay of it, in caſe twenty ſhillings 
numero were reſerved, it ſufficed if it held the allay of Ser- 
1 Vit, eleven ounces, fight peony went of pure ſilver, 
and twelve BY weight of allay ; but if it were reſerved 
blanc, then tho. good Sterling was brought to the teſt, yet it 
went for leſs than Sterling by twelve penn weight in every 
4, and therefore they were to add five pounds in the 
hundred to make it up blanc. 5. But when . 
grew troubleſome and Sterling money Was well liſhed, 
\ that were to pay one hundred pounds blanc, paid 
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Ba. Again Uben by a l it is 
enacted, that the money of gold or ſilver, hich now runs 
net, tall nt be impaired in weight er ally we can hardly 
think ze rex ickendell that tbe co ſhould 
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& | 
for the moſt part loſt, if we 
mation for the coins of 


or ſo much as a new indenture between the ki 

- ter of the mint. 3. Becauſe there are very few 

tions, except that before-mentiond in king Fames's time, 
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fon. or ethgies is rarely, if at all, e geld, and ſo luck 

n import little to aſcertain the efſſigies or 
ps; and for the ſame reaſon the indenture of the mint 

is not abſolutely neceſſary, tho in ſome caſes it may be uſeful. 

r temporis 

preſumumtur rite acta, if proclamation or indenture be 


neceſſary, .it ſhall he preſumed in of time, as a licence 
SED: 
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counterſoiting: he feemoro be all onowich « ae him, 
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is a counterfeiting, and treaſon within this ſtatute, and ſo it 
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4 counterſeits the coin of this ki or my forein 
coin of ſiver or gold of any forein kingdom (e) And d 


„ as tin, alchymy, cop» 
yet the former is treaſon within the 
Ar . and the latter within the ftarure of L A. 
If-chere/ beta lav fi ever of his k and 4 doth cours» 
terfeit it in a conſiderable meaſure, but yet wich ſome ſmall 
variation in the inſcription, ethgies, or arms, to tho intent 
thereby to evade the ſtatute, yet — — 
the kings money, — . — 
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this ſtatute of 25 E. 3. or not, is a queſtion that deſerves 
confideration, which, tho it be now ſettled by thoſe ſtatutes 
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and continues treaſon by the act of 25 E. — 
ment is only to be and hanged; rf fon 
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n caſe, Cro. Car. 383, men, 1 Fen. »: ev. 56. 
Err 


ightning, viz, it muſt«be for lucre's ſake, which be ex- 
y laid in the indictment, but need not have been ſo laid 
the ſtatute of 3 H. 5. for tho perchance it was intended, 
it expreſſed in that ſtatute, neither needed it 


no higher or other judgment is to be gi 

of the yth or 18th Rl, F 
25 E. z. tho it rank counterſeiting money among high trea- 
ſons, yet it alters not the judgment that was at common law, 
nay tho it be moſt certain, that the ſtatute of 25 E. 3. as to 
ſome points of bringing in forein money be introductive of a 
new law, yet in as much as it concerns money, wherein the 
higheſt judgment at the time of 25 E. 3. was only that of 
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tion of precedents Car. 2. Banco Regis in the caſe (i) for clip- 
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3. That upon any trial of counterfeiting, clipping, wa- 
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convittion and attainder after the order aud courſe of the law) 
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the trial, and therefore even without the aid 
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1 expreſs words in iti 4 rr 
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be not current in I ONE OR 
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4. The fourth thing obſervable up theſe ſtatutes is, that 
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Concerning treaſon in bringing in falſe 
| money. 
* 


g beyond the ſea 
e 
as in adhering to the ki 25 have 1 
e y this act. 

Altho Ireland be within the ſtatute of 3 5 H. 8. cap. 2. for 
trial of treaſon in compaſling the kings deah or lering of 
war, as is before obſerved, and as to that purpoſe 


out of the realm of England, yet it hath been held upon the 
obſcure book of 3 H 7. 10. that an importation of counter: 
feit coin from thence into England is not treaſon here within 


that ſtatute, principally becauſe the —— ing itſelf is 
niſhable by the ſtatute of 2 5 E. 3. which is of in Jer 
M m m 44. 


ns Ae # Placitorum Cem 


— And be like reaſon holds for the J of 
Mas 3 before this tare there was forne Giſhculty whut his 


crime ſhould be. 
| In the cime of Ling Edward I. there three great: 
conveniences touching coin imported from er pars, fo: 


times they imported, true voin 4 but 
p cg, ee e ipod cole Ike to the 
conn. and moſt times they 
impor em cy which yet ſl eee menu 
IM TT nnen 
_— . _ trade and the King's'coinage. 
| : And to femedy ess dere Un s be. 
8 5 de monetd 
8 | parvum, N Articuli de monerd, by which { | 
- 9% bes all coin 5 nie 
1 F Me Ia. | 
n 
19 be detained, and the bodies of ſuch 2; 
8 2 — 


By the ſtatute of 9 E. 3. cap. 
* ney or counterſeit Sterling be brought i 
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Aer ue the reign of king Jobs. 1 ax Av. 
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till 20 K. 3. and even from that time there Was but 4 
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4 to be falſe 
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* the dominions of the ſame, by or other» 

. that ev ſuch offendes, their procu- 

aten and aber ſhall b. deemed tins, and or 
1 | 


| coin not current by jon, as We 
as within, is made miſpriſion of treaſon ; but that act extends 
only to the cqunterfeiting, whether within the realm or with- 
out, but not to the bare importing; the inſtance that is here 
given is of lu, which were a baſe counterfeit coin 
Ater the ſimilitude of Ragkſb coin. 

Other monies both before and after this ſtatute there were, 
ſome counterfeit, ſome clipt, ſome of baſer metal, ſome ſo- 
rein, which had their ſeveral courſes and periods in this realm: 
Pollards Mn ſome time in Edward J. 
but were after decri proclamation 24 E. 1. vide Dy. 8 1. 
. the ſame 1 aowk na 
the ordinance of Articuli de monetd, black money, which had 


SELLS ON | 

9. 

q to them; Mr 
the moſt part out this ftatute, and obtaind here by 

connivence, till recald. 


III. The next qualification of this offenſe is, that the 
bringer in muſt know it. 

IV. The next qualification is, that he muſt bring it to 
merchandize or make payment thereof in deceit. of the king 
and his people. 

1 | Counter- 
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tho the belt trial of an intention is by the ac intended 
it is done, yet the incent in this cale may be tied and fun 
by circumſtances of fact, by words, and 
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intent of that ation, for tho bare inten- 


tions cannot receive intentions joined with an 
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| Bl (afterwards earl of Oxfors) 

. being ſtabd by Anthony Guiſtard, who was 

then under — * a — 
tee of privy council, it was 

2 th « That — ſhould unlawfully at- 

ording to lord Coke's opinion the „ tempt to kill, or ſhould 1 

; Fer muſt be plotted to be done within „ fault, ſtrike or wound « F den 


60. « lor in the execution of h 
king's houſhold. Co. Y. C P : 1 ſuffer death as « felon without benefit 


, GO bg. 140. 


this ſtature the offender was 
ved of the benefit of the c 


9 Anu. cap. 16. on occaſion 


& of peat, hs thr bein th nd of i com 

the pence; — — malefſatta au» 
feat ee, not a —— 
this act, ſor the juſtices of cer and reywiner are intended 
ſuch, as have their commiſſion” ad audiemd” & terminand, S 
. and thus it is in 
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t the fame tin ſeems not to be within 
. 
is within this act, ſor by the ſtatute of 5 EA 
is declared to be the ſame to all intents 
if the lord k were lord chancellor, 
the ord kaper weed chanel, 4 (. 
not lord chancellor or lord treaſurer 
and therefore at ſuch times as the treaſury 
in commiſſion thoſe commiſhoners have not the 
E. 3. cap. 12. (e) in the exchequer 
e 
of wines by the ſtatute of 7 E 6. (f), 
the exchequer-chame 
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. apn th ge e 
becauſe it was miſpriſion of treaſon only, and 
rt rn but this opinion is contradicted by my lord Coke; = 

þ.138. and Fre c bythe Came at, Paſche 
me 12 Bp 81 receiver of a counterſeiter of the ſeal 
or money is no traitor, 

We will ſee therefore in what caſes an act er U fat 
will be treaſon in relation to the aid of him, that commit- 


Gale 8 

bo arched for cali be ter ce him 
treaſon. 

And fo if a man be hoprifocied Gay weden wn anocter 

ine ran cher pre bak the pry an ke 
— treaſon, this is treaſon in the party 
—— H 6. 5. Samf. Pl. Cor. 3 2. nay, if x 
or real this and lets out one there im 
for treaſon, this treaſon, tho he that breaks the pri 
any there was for'treaſon; ſo 
P. 16 Cay. Croke 58 3. Bonſtet!'s caſe ; 
——— hay Co. Mag. 
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knowing TECe1y trait | 
_ comforters be alſo ltere 
offenſe 


preceding _ the act of | ho 
ing or . concomitant. to but 
the latter words receivers and comforzers are-after-the offenſe, 
and ſo of another nature: and this difference appears ex- 
preſly by the ſtatute of 13 Ex c 241 where abenters,- pro- 
eurers, and counſellors are made guilty of high treaſon ; but 
| receivers and comforters (e) after the fact are only within the 
ſtatute of promwnire; the like in 27 Eli cap. 2. where the 
coming of a prieſt, Nc. is zreaſon, but his receiver, aider or cum: 
ſorter 18 felony; ſo 5 & 6 E. 6. cb. 11. and 1 Eli cap. 3. the 
offenders, their counſellors, abetrers and procurers, and all and 
every their aiders and comforters knowing the ſame extend to 
nowing receivers. Sant ur e 
I be word (aid) is of ſomewhat a mote 
yet we ſhall find in thoſe, ſtatutes and ſome 
aid to be applied to an aiding after the offenſe, 
or to it; but it ſeems to me, that when i is joi 


ers, | 
4 (e "TK words in this place of the ſta- 
vis. abetters, procurers, tute are, diders, comforters or maintainers. 
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Concerning forfeitures by treaſon. 
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tate, T ſhall proceed 
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A bk. tens 
« ments, hereditamenty, "uſes, Noce chattles, and all other 

things of the offender, rn 
« if the attainder had been by authority STS 
* ot ny af x niſin oi —_— 


4 ſoever, which they ſhould, might, or otight to have, F 
ce this act had not been made. 
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the lord Sheffield's caſe 2 1 Fac. de 
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9 dan and thould not be | 


ſub to eaſes duly rae by Wyit before his attainder. 


in B. R. and aflirmed' in Camera 


pon. 
But it is to be noted, that if 
Caving he genere to bing, d 
FN 1 iS 1 
Leeb ve o. enacts, | 
© cale | ve the e 8 | 
or thin hereafter ne 01 


— ( ba wel Ma, who w 
2 the reverſion m the 


1 Fac. in Camera Kalte one ad Newinaw's gie, it was 
Scaccarti by⸗ he 
greater number of juſfi ces. Ngo tenant in tail r 
ST offiect to the fe of bi and his heirs ; 


the ſtatute of 26 or 27 HB, conimits treaſon, 
leaving iſſüs iuheritable to the entail, 
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4. At common law the K was not entitled to a condi 
tion, that was in the party attainted; but now by the ex- 
preſs; words of the ſtatute of 33 H. 8. the' king is in ſome 
caſes entitled to a condition of re-entry belonging to the 

attainted, viz, not to the land itſelf but to the benefit of that 
condition, which might reduce the land into the of 
to the benefit of the king: but berein this difference is to bo 


"1. Iche Sondition be ſuch, as that the ſubſtance of the 
iance thereof'"s not bound up ſtrictiy to the perſon at- 
taint, then ſuch a condition is given to the crown, and he 


may perform it, as the party himſelf might have done in 


r . if | 
7. Rep. 1 1. b. Englefeild's caſe: Sit Francis Eng eild con- 
veyed his lands to the ule. of himſelf for life, the remainder 


- 
* 
5 do 


F | 


= 
=. 


* 


FE] 


13 


* 

1 ff 

| 11 

| 217 
PILE 
2822 
* 121123 

T 1 


Fil 


8 2 


Hr 
e 


I 


2x 


8 8 


115 


any 


eee 


W. Nun 134. 


mer and 


this calo by the namp of Ware. 


* 


" 
ha MET 4 
* 


third, ard other ſong in tail, provided, that if Sir William 


ver, or 


life give or deli 
of them, their 


LE SY” P 


246 Hiſtoria Placitorum Corona: 


E 


_ 


2 


Sb] 


32 


32 
: 


ir 


4 


. A 


$107 
11 


V 


4 


15 
175 


= 


8 


by. 


2 


* 
= 


þ 


ol 


9232 84 
LL 11422! 


EN 


1 


E 


2435 


IT, 
115 


232 


15 


7 


= * 


Iþ 


1 to 
(i) See this caſe reported 3 K#, 364, cob, C444 763, 77. 1 M. 16, 38. 


EY 


; eo Placitorum Corone. 


— 


2130 12 11 


2 


THIS 
12K 


e 


of i 
to the perſon of Simon 1 


Lag Ang 
had been 


Wall — 
t by the crown be 


. 


given 


— 


1 


4 247775 


it ſeems the patentee could 
over to another; but this 


% 
27; ®w. s SI [ 
1 — 242 3 A 
” ©; 
4 


248 " Hiſtori a Placitorum Cordins, 


any other, as may be ſeen in the acts of attainder : wide 
Rot. Parl. 1 E. 4. . 18. 3 E. 4. u. 28, Oc. 

And yet, alcho the flatute of 27 H. 8. aq 10. had exe- 
cuted uſes into poſſeſſion, ſo that after that ſtatute all uſes 


4 were drowned in the land, yet there have ſucceeded certain 


equitable intereſts called cruſts, which differ not in ſubftance 
from uſes ; nay, by the very ſtatute of 27 H. g. cap.10. they 
come under the ſame name, ix; uſes or truſts. 
And by the ſtatute of 33 H. 8. cap. 20. there is a ſpecial 
cafe, thae-the' perfor — tiles: 
14 90g CT: jp IT e 


and 
ted, and his heirs, and all perſons claiming to the uſe of 
praftice and retained in chance , —— — 


y 
kept from being executed b the ſtatute of 2-7 K b. but have 
been held and —— things different from uſes, 
— — n eee 


oth dane of 3 Cap. 4. 
or any other ſtatute of that nature. 
- M. 16 Fac. B. R. Croke, 423. (H the king made a leaſe for 
ears to Sir John of the proviſion of wines for the 
Ting, bur 4a for the earl of Somerſet, who was after- 
wards attainted of felony ; by the gs TH 
che king ſhall have this truſt, - and if a 
han «bend mad to ante i rfl for hm, i hl 
executed by an information in the exchequer-chamber or 
GE by them all, and fo reſolved in 
Hingron's caſe, that a cru, if a freehold, was not forfeited 
| by artainder of treaſon, 


* ) Cro. Elis. 291. Y Ceo. Jac. 313. Hob, 216. 
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came to Sir Rab Freeman. n 
thereof was 


fee· ſimple — h 


_ 14 Car. 1. The 


Sands and his heirs in truſt for Sir 
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attainder of treaſon was 


G. At common law. the 


not entitled to any chattles, 
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tainted of treaſon, - okay hath the freehold life 

of the party attainted ; king ht the ockold dir ha of 
26 H 8 by the attainder of tenant in tail 40 0 

5 Touching forfeitures for treaſon by u corporation ſole, or 

ſomewhat is obſervable. | 

"Ar common: law and ſtill to this day-in-the caſe.of a cur 


poration aggregate, as dean and chapter, mayor and com- 
monalty, where the poſſeſſions ace, in "common in the. aggre- 
gate corporation, nothing was or is forfeited-by the/attamder 
of the head of the corporation, as the dean, mayor, Qc. 
At common law a ſole corporation, as an abbot, biſhop, 
dean, preendary, parſon, vicar by attainder of treaſon for- 
| Feited to the king the profits of their abbey, bilhoprick, pre- 
bend during their incumbency ; but their ſucceſſors were not 
bound by that ſorſeirure, for tho the profits, as they aroſe 
to their perſons, rr 
72 
3 But by the general words'of the ſtatutes of 26 and 33 K. 
and- by the excluſive e of the rights of others, other 
than the ſucceſſors of ibe perſons attaint, theſe ſole corpors- 
tions fo eited the inheritance, and their ſucceſſors were bound 


by ſuch attainder ; for it is apparent that H. 8. had not only 
in proſpect the diſſolution monaſteries, but had a reſolu- 


tion to curb the clergy, _— I OT 
and his power. 
[And here thee wee r rides of abbr 
treaſon, . whereupon the eized their 
e thereby, en L Ne of 7 IL.E ap 
28, and 31 H. 8. cap. 13, touching monaſteries, tho the 
— upon ſuch attainders; but by the ſtatutes 
A . their poſſeſſions are ſettled in the crown by 
0 
ug et re 
Ml. 2. c4p. 16. for- the artainder- of the a 
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But now by the act of 5 & EA. 6. cap./1 1. this matter 
ſeems to be ſettled; for whereas by the ſtatute of 26 H. 8, 
12. a perſon attaint of treafon is to forfeit all the lands, 

ich he had by any right, title or means, ſaving the ri 
other than the heirs and ſucceſſors of the perſon 
which confiſcated the inheritance of ſole 
on, the ſtatute of 3 & 6 R 6. 1. en 
a have of any ſtate of inheritamce in their 
right, and ſaves the right of all perſons, other than the 
attaint and their beirs, which reſtores and preſerves 
of ſucceſſors, as ĩt was at cmmon la 1 + 
common law all hereditaments, whether lying 
i not, as rents, advowſons, commons, corodies 
certain, are forfeited to the king by attainder of treaſon 4 
ſuch inheritances, as lie purely in privity, iate to 
not forfeited neither at common law, nor 


uncertain. 
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IL 1 conſider in what kind or degree the king hath 
theſe forſeitures of lands. ca | w_ wk ef 


held ; 

tho they are held immediately of the king, — 
not in point of eſchete, but jure corone or prerogative regalis. 
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that had that royal liberty of  forfeitures for treaſon, becauſe 
ca in e ut «ecu of he comm ly or 
t an aſcertaining of it wi prejudice to thoſe, that 
Ea det franchiſes of royal forfeitures, either by charter, or 
by reaſon of their county palatine by preſcription; and this is 
agreed by all the judges in the caſe of the biſhop-of 
1.2 Eliz Dy. 288. and accordingly Rot. Parl. 1 E. 4. . 20. 
Womb where by act of parliament. a great many no- 
blemen, that were of the party of H. 6. were upon the co- 
ming of E. 4. to the crown attainted and their lands forfeited 


tothe king; and ſuch as were within 2 


annexed to the duchy of Lancaſter, 


loldged in the crown; yet there is a RN and ex- 


ception of the lands within the biſhoprick of Durham, ux be · 
tween the waters of Due and Teſe, and in the places called 
hamſhire and Bedlingtonſbire within the county of Nor- 
erland, in which liberty and place the biſhop of Durhan 
and his predeceſſors; of time, whereof there is no ? 
have had royal right and forfeiture of war in the right of the 
cathedral church of St. Cuthbert of Durbam, as by concord in 
parliament in the time of the progenitors of our lord the 
king Edward IV, it hath been ed, | 
J. Altho by the ſtatute of 26 H.8. and 33 H 8. before 
mentiond it is enacted, that the king ſhall have the forfeiture 
of all lands, Nc. of the perſons attainted of treaſon, yet in 
as much as in thoſe acts there is a ſaving of the rights of 


| others, the forfeitures for all treaſons, that were within the 


were treaſons at common 
of Dr 


ſtatute 25 E. 3., and conſequently | 
law, by tenant in fee-limple, are ſaved to the 
ham and thoſe, that have ſuch royal franchiſes of 
of treaſons; r 
of five judges againſt tour. R 12 Eliz, Dy. 289. in | 

of Durbam's cale. 1 
4. But as to the forfeiture for new treaſons enacted by any 
of thoſe ſtatutes the lords of franchiſes ſhall not have their 


| franchiſe; this was by all: but thoſe new treaſons 


that were enacted in the time of H. 8. or before, are all re- 
peald by the ſtatute of 1 Mar. ch.. . " 
4 5. 
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And therefore it is , 
war hater orb 
fein e of lands is during the offender's lif | 
ruption of blood, 'nor-4ofs of dower; e 
proviſo, chat al perſors, which have any law 


durfte e laure of 25 E. 3. Er been i de was nor 

at common law, 28 may reaſonably appear by what 
haas been befare ſaid touching that ſubjedk. _ © ride 14447. 
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| altho we meet with ſome declarations b 8 
in {ome particular caſes, as in that of the earl of Northum- 
+ rrp leap they be 
and judgments we yer the are not 
e 


be by the and both houſes of 
nes fats has been ehh dt in 
the {econd chapter 
er 


„F GAS PL RA. - 
eee 

| 2 in B. R. N 21 K. 3, Rot. 23, in Sir 
are 

6 E Ve. vide que difta ſunt ſupra + {x 2hg 


2 


8 r 
By or  ſeeretly) the rr Wa, is chivach arme 


y the old written ma 
es 3 


es in } 
i and covertl 
ae but to ride 


y 
of 2 5 E. 3, we ſhall find, os eee 
F e 
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1. Such as were 
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a. 


There were new. treaſons, that ſeem onl temporary 
on Erl the xc of thals kings, in whole fame they 
Wa | but 
more explicite declarations. or rather expoſitions of the ſtatute 
of 2 5 E. z. which yet ſtand repeald by the flatute of 1 Mar. 
And here 1 muff adrils the reader to take notice of del 


cautions, er 
1. Becauſe the hereafter nientiond ſtatutes ate many, and 
_ conſiſting of divers clauſes, that he rely not barely upon the 
abſtracts thereof here given, becauſe poſſibly there may be 
miſtakes or omiſſions in thoſe abſtracts, but peruſe the ſta- 
tutes themſelves in the books at large. 


2. That tho generally it be a fair topical argument, that 


when offenſes are made treaſons by new and temporary 
they were not treaſons within the ſtatute of 25 E. z. for 1 
they were, needed not to have been enacted to be tres · 
ſon by new as introductive of new laws in ſuch 
caſes, yet that doth not hold univerſally for ſome 
things are chacled to be treaſon by new, yea and temporary 
laws, which yet were treaſon by the ſtatute of 25 E. z. as 
will appear in the | 

And therefore the ſtatutes of 1 & 2 Ph, & M. cap. 3. 1 E.6. 
cap. 12. 23 Blix, cap. 2. making ſeveral offenſes felony have 
th gary Cl the ſame not being treaſon within the ſtatute of 
25 3. 12 
3 that whereas by the ſtatute of 13 El 
cap. 1. compaſſing the queen's death and declaring the ſame 
by writing or printing is enacted to be treaſon during the 
queen's life, but the delinquent is by that ſtatute to be char- 
ged therewith wichin fix months, and Throckmorton was gene- 
rally indicted for compaſling the'queen's death, and the overt- 
att was by making a writing declaring convenient landi 
places for the Spaniſh forces, and the naming of divers popi 
gentlemen in writing, who would be aſſiſtant to that deſign, 
and communicating it to the Spaniſh embaſſador, and Throck- 
norton excepted to the ing, becauſe not within fix 
months accoxding to the e of 13 Eliz, that exception wos 


XXX over» 
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23 


over-ruled, becauſe it was a charge of treafon and an overt- 
act within the ſtatute of 25 E. 3. which hath no fach re- 
ſtriction, and thereupon he was convict and executed. Cn 
Annals ſub amm 1 58.4. p. 298. and the like was done upon 
the like exception in the caſe of the earl of "Arundel; quod 
wide Camd. Annals ſub anno 1 589. p. 426. Lond 1 
z. But where an act of parliament made for the of 
the hap ee ce gov ET | 
to be felony only, or a miſdemeanor only puny by fine 
and impriſumment, without that wary clauſe above mentiond, 
it is a great evidence and preſumption, that the ſame was not 
treaſon before, and a judgment of parliamerte in point, for it 
| erer e e eee e e 
abate the extent of 25 E. 3. or make that leſs than treaſon, 
which was treaſon by that act. | 
I ſhall as near as I can purſue the order above mentiond, 
but ſore intermixtures there will neceſſarily be of the 
particular treaſons enafted by ſome ſtatutes, forte'of which 
were within the ſtatute of 2) E. 3. and I ſhall low thoſe 
m every ſucceeding king's reign. 1 0 

In the time of king Etward III. I find no declarations of 
treaſon after the ſtatute of 25 E. z. | 

| Ole lt aſi eee Che 
chief juſtice of the king's bench for bribery (e) and other 
fenſes, who was thereupon ſentenced to death, before ſpecial 
commiſſioners (d) aſſigned ad judicandum ſecundum volumatem 
regis, in reſpect of the oath he had made to the king and 
broken, whereby he had bound himſelf to that forfeiture, 
f ale encountre ſon ſerement it is true he had judgment, but 
there was no execution; this judgment and the whole pro- 
ceeding is entred in patent · roll of 24 B. 3. part 3. . 3. dun. 
nd was i recite e el par- 
liament held in oftabis purificationis 25 E. 3. whi a year 
before the parliament held Wedneſdey in-the Kat ef $e. Hiley 
25 E. z. wherein the declaration ef treaſon was made; and 
| 2 | bY 


) He was juſtice of affize in com” felony, that ſhould ' ifſued againſt 
. N : Th 


itay an exigent upon an indictment for (4) The carl of Arundel, Warwick, Ce. 
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that pckimene of ol pr ſewn, 8.1. 
eee de puis qe ſe 33 
4 tiel penance, fil fait al encountre, #vois rea 
ceive dumt contre ſon dit ſerement : oy potirenſt 
the future to prevent n 
& ſur ceo y fuit accord par les grants de meſme 1 

f nul tiel caſe aueigne . pts Fo ar 
eee 
lour bone avyſe face outre ct qe pleſe a ſa royal ſtignory (e); 
this comes not to our concerning treaſon. 

Taba rr wn ant {nog eg 7 
and enhanſing treaſon in parliament. Rox. 2; 
2 1, the caſe of Jean Imperial (f) . 

the duke and of Genod, and coming 


broughe 
—— of this clauſe of 25 E. 3. 
lords and commons, rhe Ling 


lament was 2 


3 
within the expreſs f it 
— IN 


— 1R. 2. b e and 
Weſton for NS be» 
ec ee 


thet this ſhould nor be 4, into pre- 


cedent, ſod folummodo 
— E (f) Go. ÞP.C. . vide ars . 


(e) There is likewiſe « proviſo if babent ad 
« proviſo added, gerwnr, & babent leges Angliz regate 
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Ae d cen If wen ae E, 
requires in caſes of treaſon not thereby declared. 
Not. Parl. 1 1 R. 2. pars 2. per totum, the great In pen 
_— the duke of Glouceſter and others againſt the arch- 
2 York, duke of Ireland, Trefilian, Uske, Blate, Holt, 
vers articles, which ſurely were not 
—— _— 3. yet had of 
high ele gren againſt hem b the lord inp (s) 
Upon the impeachment of the . 
Burle, Beauchamp, and others, many of- them — 
| parent bh cen gin bed den by the ln 
Alb the King an n de- kind ourwadly agve to tes 
ts, and the commons were active in it, and Not. Parl. 
11 K 2. pars 1. #. 50. public thanks were given to the king 
by the lords and commons in full parliament, de ceo, gil lour 
r neee 
ment of treaſon purſuant; to the ſtatute of 2 5 E. z. becauſe 
D e ee per moda legis decla- 
rative, for the judgment was only the lords. 2. Becauſe it 
was but a judgment in a caſe, which was 
not concluſive, when the like caſes came before 
This parliament of 11 R. 2. was-repeald by the parliament 
of 21 R. 2, and that of 21 R. 2. 2 and the parlia- 
ment of 11 R. 2. enacted to be holden according to the pur- 
ee degra eee ach e 
4. but this did not alter the ſtatute of 1 1 R. 2. and make 
thoſe judgments, which were given by the lords in 11 R. 2. 
of any other value than they were, and conſequently 2 
mounted not to any declaration by parliament, that theſe 
which the lords adjudged r 
to be ſo held; e copee—on axle t be made 
| upon the confirmation 1 H. 4. cap. 4. yet the was re- 
Nenn cap. 10. in the fame parliæ 
; and if not, yet certainly 1 E 6. and 1 Mar. have 
wholly taken ay te force of thoſe deln as ſhall be 
ſhewed. 
g See State Tr. Vol. I. . 1. (e) id. b. 13. | 


* 
—  R— — — — 
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Rot. Park, 3.7 Ra. 80. Tabor's caſe, in conſpiring the de 
ſtruction of the; dukes of Aquitain and Glouceſter the king's 
uncles, and other great men, Et ſur ce firent divers gents lever 
armies ©, arrayes. 4 faire guerre en & congregations 
in tres grand & horrible numbre : this was declared trealon by 
the lords in parliament, and a iſſued to render 
himſelf, or .otherwiſe to be attainted of treaſon; bow far 
chis was treaſon, ot not within the ſtature of 23 E. 3. hath 
„ were no treaſon 
purviews o 25 E. it is no 
yy of treaſon in par . liament, 2 
requires in treaſons not declared; ee 
hactative declaration;] & binds, not. n 
treaſons are reduced to thoſe, expreſſed. in the ſtatute of 25 
E. 3. by the faures e eee 1E. 6. cap. 12. 1 Mars 
cap. 1. and treaſons declared, as well as new treaſons enacted, 

J 
88 S 


treaſon : again, cap. 3. If any 1 | 
ED = 
up his homage to him, or of war the 
— N the j 
ments given in parliament, if convict liament, 
cp. n FO 
nate n OR Ong. > 
aro all enraed and and adjudged good and ſuſhcient 
by the eee LE parliament ; other points were 


25 E. z. yet it hath not taken away the efficacy of the par· 
ii R. 2. and 1 H. 4. as to their declarations, that 
ial opi | ges were falſe and erro- 


and 
1 come now to the t 
in anno primo in parhamen was 
Os Rare tbr lords in parliament of the murder of the 
duke of Gbuceſter, and judgment given by the lords per afens 
h roh, that altho it were only murder, yet the offender 
ſhould have the judgment of high treaſon, viz, to be drawn, 
| j | 


(b) Co. P. C. 9. 22s 


EY 
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quartered, and his head ſent to Calice, where the murder was. 
this was no declaration of treaſon, but à tranſcenderit. prmulhs | 
ment of the murder of ſo eminent a perſon. . 


by che act of 1 H 4. cap. 10. for he 


in the time of E 4. he was as good as his * 


füt 


the ſtatute 
ſtatutes of 1 E. cap. 
treaſons done 
been ruled, that thoſe we rm ang we 
done upon the ſea by the ſtature of 28 H 8. caps 1 5. de:quo infr d, 
The dn, u . 6 © 5 it is true, is a declarative 
law, that clippi the king's coin is treas 
fon within-the Ens of 35 Z.; and judges of aſſiſe and 


vr "hos nh... LIES 
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1 2 


native zen s repeald by the ſtature ef ale. n it i. del 
in the ſtatute of 5 Eli. de qu aEÿn. 

4 tb che judgment of zxeaſon given in Sit Jobs Oldcafe's 
caſe, Rot. fel 5 fer . 11. tho the judgment be, gi- 

it is barel r 
2 ing of war, which, was 
2 op 6 porn 


FOTO 9; 
A Fal 2 6. . ee a 


2 H. 6. brake ee 


' 25 N. by na WE a before commiſſioners of 


Ser and terminer ſetting forth the matter, and that priſanam 
Pradictam falſo & voluntarie fregit ; the record by the kings 
command was ſent into parliament, and by the kings com- 
miſſioner ad tenendum par liamentum, and the lords at the re- | 


tered, and his lands and goods forfeited to the; king by 

man) the lieutenant, lords, and commits by an 
then. for that purpoſe. + 

This it is true was an authoritative declaration of treaſon 

r- caſe purſuant to the clauſe of the the ſtatute of 


| e l refld ge here, for in ths fre packument, 1. 60. 
a pe r 
* par ſuſpicion de grand treaſon & pur ceſt 
FFP — 2 
terement hors du dit priſon, e 
declare treaſon, ſi ti eee foie. duemany Keane 
„ lon la ley de terre. Et eient les ſeigneurs de fee en tiel cas 
© les eſchetes & forfeitures de terres & tenements de eur 
* tenus par tiel perſans iſſint attaints, come de; ceux, que 
ſont attaints de petit treaſon ; Et teigne ceſt eſtatute leu 
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tion, could not extend to new treaſems "XY 
been more aa ro thi hit in d. time 0 


and for the N 
bim to be baniſhed 3 4 1 BE 1 


n 
the reigns of Edward Nu. and Richard Ul def 
thoſe revokitions, that hap 
Henry VI. the beg] 
there ate many acts 
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and Er ths . 
him. to be baniſhed R Nr. Rol Ty ems 


19, 20 . 
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SE 
E RN "ts id Jl — erm 
crown, . 
the other; us namely Rot. Parl. 38 H. 6. n. 136, Ot. man 
of the duke of Yorba ——— — 

1 E 4. . 615, Oe. the numerous 
of 5%) VL were attainted 


of parliament. * Rox: 
ment; the like was done in the ſhort" regreſs" of 8. 


companies of the party 


f 1 


by 8 U 
of ; yet in all chis 
fins] fad no penn? anion enacting of new 
treaſons by | * 

, 1 cone to the time of Hary VII. u a - 
Im his time 1 find but one new treaſon, namely the ſta- 
tute of 4 H 7. cap. 18. whereby the counterſeiting af forcin 
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coin made current in this realm is made high treaſn. 
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of eee, the dake ef Norhunbrlind de Eil dy 
Fu and divers others were attainted "before commillioners 
oger” and terminer; and thoſe attainders ny Of 
. and note in that act | 
inder a ſpecial proviſo, chat the "poſſeſſions of the arch. 
irren of Carry wo og Are vt fe 
or liament; poſſibly thought that the 
dbu r bf or at leaſt the ſtatutes of 26 H 8. 
and 33 H 8; which' gave" forfeitures for treaſon "againſt ſuc. 
ceſſors, and were not repeald by 1 Mar. might otherwiſe have 
forfſeited the lands of — Caron by the attainder of 
the archbiſhop; but of this ſupra cap. 23. 252." 
. er eee 
11 H.). That no ſhall have che benefit of this act, 
&-who ſhall decline his | 


quious endugh victor, to 
paſs acts of attainders for his ſafety againſt 
which no ſecurity was, nor could be given by this ac of 
11 H.). of 


I come now to the of Henry Vill which was a 
wherein acts concerni donde were exceedingly e 
and the —— Yoo 1. Such acts, as co 

dec treaſon. 2. Such acts, as concerned the il of 
treaſon. 3. et a CIT NNE EE TEN 
of treaſon. Wat : 85 

By the ſtarute of 22 H. 8. cap, 9. Richard 'Roſe fbr wit 
1 ons is by authority of parliament at- 


tainted of high treaſon, and that he be boiled to death; and 
by authority of re murder by wilful poiſoning is 
made treaſon for the future, and the 10e 50 to 


death, and not to have benefit of the clergy: juſtices of 
to have power to inquire U this offenſe, and alſo Tn. 
terſeiting coin of any forein kingdom, fuffered to be current 
here, the title of lords to eſchete of the lands of offenders in 
. bt 
IS Fo * LIN 2475, IH #3 4:5 


(k) Co. A. 


| 26 H f. cap. 13. * Malicior | ih, m. 
« . eaten LE 

, or attempt any'bodily harm to the king, 
4 lein apparent, to deprive 
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By 25 H S. cap. 
queen Katharine is 
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ten and for wane of ſuch ile 


„ any, by writing, 


& the king and queen Anne, 
« the iſſues of the king's body begotten 
inheritable to the 
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as ſhall be objecded concerning the 

2 to take the oath .injoined — — 
P 
ilty of treaſon, and forfeit all their danda, i. and all 
. The-form of the oath is det doum in the a0, and power 
V Z giren to che king by will to diſpoſe of dhe cuſtody, of the 
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„ contained, or of any thing that ſhall be done by the king 
4 in che limitation of che crown to be made as 4 relq;d, or 
e ih per diſheriſon or ſlander of any of the iſſues and 


5 or to the diſher 


i 


| 
1 

17 

1 


of 28 H. 8. ſor the parden of the attempting 
| receſlary 


4 


1 


[1 
8 


1 


- 


related to.the ſuc- 
ceſſion of the crown,.which I have put together notwithſtand- 
which I {hall 
By the 28 H. 8. cap. great concluding 


a& againſt the, papal authority, the aſſerting or maintaining 


, Es + 8. me 
10 2 „. 18. 
| Aden or his 
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liamenr 
by 
accept, take, 


ers, ſaving che rights of all, other than the offenders their 


heirs and fucceſſors ; and all 
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cab. 3. The king's 
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to the imperial 
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or creeks within the bodies of 
ies i ; by 1 & 2 P.& M. capy 10. or 
the ſtatute of 35 H. 8. cap. 2. for trial of forein treaſons, s 


By 32 H. 8. cap. 4. Treaſons and miſpriſions of treaſon 
committed in Wales or in other places where the-king's writ 
doth not run, ſhall be tried before ſuch commiſſioners of yer 
and terminer, as the king ſhall appoint, as if committed in the 
fame counties, into which the commiſſion is directed. 
This is repeald by the ſtatute of 1 & RVM cap. 10. 

cited to be ſo ad; in H. 14 El ( C. RC N 24. be 
1 cauſe 
1 (m) Lord Lumley's caſe, a 


on. 
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becoming 


afterwards 


10. vide cu R C. 


12 RCM 


indictment — trial; but 


llt: 


2H 
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ie 


429. 


miſſiom in 
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11422 


and by a com- 


Middleſex was tried by a jury of the 
the offenſe was committed ; 2 


where 


r En  HRIE 
0) 15 | we IG ws 


(9) g. 22. lord GreviÞs caſe. 


(») This is reported 1 Mud. 9. 104. 
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committed in the {ame ſhire: trial of a nobleman by his 
peers is ſaved. #. 20 
Upon this ſtatute theſe points have been reſolved : i. That 
this act is not repeald by 1 E. 6. or 1 @ 2 RN @ M, cap. 10. 
e . It ex> 
tends to a treaſon committed in Jreland, ved in Sir Joby 
Frrruss cafe (p), Co. N C. p. 11. 3. It extends to a treaſon 
committed in Ireland by a peer of Ireland, ſo reſolved in 22 
— —— — — 
this act mentiond may be ſigned ng's man 
or the warrant to — to iſſue the — — 
be ſigned by the kings ſign manual, and either of them is 
warranted by this ſtatute, fo reſolved H. 36 Eli, cited Co. Pla. 
Cor. p. 11. in the caſe of Patrick Ocullen. 5. If an indictment 
be taken by virtue of this ſtatute in the county of Middleſex, 
and then the bench is removed by adj t into another 
county, if the priſoner pleads not guilty, it ſhall be tried by 
4 jury of that county, where the indictment is taken, becauſe 
the words are, that it ſhall be inquired, beard and determined 
by good and lawful men of the ſame county, where the ſaid bench 
ball ft. M. 35 & 36 Rl B. R. in the caſe of Frantis Dacres 
cited Co. N. Cor. p. 3 4. but otherwiſe upon an indictment upon 
the ſtatute of 5 Elix cap. 1. for refuſing the oath of ſuprema- 
cy. Co. Pl. Cor. ibidem. (7) | ws 
III. As touching the third point of ſorfeitures by treaſon 
I ſhall ſay little more, than what is ſaid before in the prece- 
ding chapter concerning the forteiture-of tenant in tail. 
Only it ſeems, that the law was taken upon the ſtatutes of 
„ be that e e ox | 
were attainted of treaſon, that by force of the general w 
of forfeiting all their lands, tenements and hereditaments they 
forfeit the lands of tejr church, tho they had them in aure 
n s i ** 
I. Becauſe in the ſavings of theſe ſtatutes, yea and in all 
the new ſtatutes of treaſon made in the time of Henry VIII. 
b e ee ee 


( State Tr. Vu. I. 5. 181. - (1) The caſe of Edmund Bonner Bi- 
(9g) State Tr. l. 1. P. 928. Mop of London. 
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ebe, Ser, and the 


the offenders, their heirs and ſucceſſors 
exception of ſucceſſors makes it 

when a ſole corporation was attai 
forfeit the lands of his church © _ + 
2. Becauſe in the act of attainder of the 


archbiſhoprick ; but that theſe ſhould be ſaved,' as if be had 
not been attainted. . av 2 2 1 
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commonalty 


and not in 
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ä , ada Fw a, as ali 
or otherwiſe the ſtatute would be illuſory. 2. By the ſpecial 
penning of the ſtatutes of 1 E. 6. c. 12. and 1 May, whereby 
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(Y This is not among the printed r 
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it is enacted, that no penalties ſhall be inflicted for treaſon 
other than fuch as be by 25 E 3. „ 
Concerning the forfeiture of lands in a coumty palatine 
by the attainder of treaſon out of a county -palatme, or 
t conderſo. ** = r 

. l far 5 K 5. cab. 2. 18 H. 6, ea. 1 3. 20 H. 
cap. 2. 31 H. 6. cap. 6. outlawries of treaſon, Gr. in the 
county palatine of Lancaſter were not to cauſe a diſability of 
the outlawed, nor induce any forfeiture of the lands 
or goods of the outlawed lying ; 
but by the ſtatute of 3 3 


of the county of Lancaſter within ſomeother county of the realm 
hive hwy the yeraly makes of Over fondo 4 they comme, 
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80h clauſe provides, that no perſon be pur to anſwer fo 
any of the offenſes aboveſaid concerning treaſon by preaching 


— or wordsirfly, unleſs accuſed before one of the King's coun- 
BS cil, juſtice of aſſiſe or peace, Vc. within thirty days after 
2 the offenſe commirted. — — 1250 high 
2 roth clauſe, concealing ſecret any high treaſon 
| ſhall be miſpriſion of treaſon, the offender ſhall forfeit 


as heretSfore hath been uſed in caſe of miſpriſion of treaſon. 
2oth clauſe, calling, 


| 2 1 hore menciond the caſes of this ure at us, ud 
1 | by their numbers, becauſe there be many thing | 


By the firſt clauſe of this ſtatute all thoſe numerous tres 
ſons and petit treaſons, that were enacted or declared at any 
time fince 25 E. z. are wholly taken away, except that of 
counterfeiting, clipping, waſhing, or filing of coin, Oc. ex- 


int but this doth not mention miſpri- 
ſions of treaſon, but only declares what miſprifion of treaſon 


cap. 4; for treaſons in Wales, 
to be tried out of their county, 


until the ſtatute of 1 & 2 R & M. cap. 10. 
tain offenſes; which were felony before, as wilful burning of 
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| 6. In the caſes of qreaſon within this act tenant in tail is 

to forfeit to the king during life only, and tenant in fee-fim- 

. Power is given to the ſheriſſa, juſtices, mayor, Tc. to 
iſe power, and array them in manner of war againſt che 
rioters, to the intent to apprehend the rioters; and if the 
ſaid rioters do not upon 
gether, it ſhall be lawful for 


1 
— — 


8 
; 


| Movers to ſuch 
three months imp 


ITT 
11 85 Þ 
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s E. 6. «7f 
2 EE xt 
edly ſet forth and tres Awe 
ERS 2 or uf er of the 


as ps 
and be impriſoned: at the king's will, for the ſecond offenſe 
* after conviction for the firſt loſe the profits of their lands 
< and eccleſiaſtical benefices during their lives, and be perpe- 
< tually impriſoned, and for the third offenſe" after the ſe- 
. re. 
© and forfeit us K n 

- Ha perſon fhall writing, printing, inting, car- 


or graving, expreſly and adviledly publiſh, 
Mr So e We, . or any his heirs or 
* ucceſſors,” Oc. is an heritic, , 'tyrant,” infidel, 


or ulurper, & halle high caſo and he ſhall forfeit as 
in cafe of high treaſon. oh | 
FF any an or perſons geen; detain. the king 
© caſtles, or es, ſhips, ordinance, artillery, or 'forti 
'*. cations, and do not them up to the king, his heirs 
or ſucceſfors within fix after ion under the 
N it ſhall be treaſon, and the offender, his aiders, 
Oe knowing of the ſaid offenſes ſhall ſuffer and forfeit a 
in caſe of high treaſon. 
any the king's ſubjefts commit treaſon to this 
e . it ſhall be in · 
| 785 preſented by twelve men of any county, which | 
* by commiſſion ſhall aſſign, as if committed within 
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tenant in tail of the gift of the 
4 H. 8. cap. 20. for as that fl "a 

2 v that caſe repeat'lo much 
e | 
in tail. by bo 


affirmative clauſe,” may correct the 
of 26 and 33 H.8. and bind up the 
to lands only in their own right. 
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extes. of f and 18 Blix, it in nat neceſſary, ee 
in both ſtatutes are being lawfully convifted, or attainted accord- 
ing to the order and caurſe of the lam, which takes in 2 
proceeding, as well indictment as trial; for the of law 


therein mentiond ſeems. to be intended the common law, and = 


4 +: 15 >= pot bie AO AN Lec 
caſe of treaſon. 

E did take 
clipping and walking robe continuing ae and therein 
might miſtake, yet there being an expreſs clauſe in that ſta- 
Ee at common law ſhould 
be reſtored; this direction take off the ſtatutes of 1 and 
5 E. 6. a8 to. the two witne in thoſe caſes, and ſo have 
eee 

in expounding em to reſtore evidence re- 
ee eee * 

But whether as to all other treaſcosthe general clauſe in the 
flare of 1 © 2 P. & M. cap 10 that all trials hereafter to be 
awarded or made for any treaſon ſhall be had and uſed only ac- 
cording to the due order and courſe; of the common. laws of this 
realm and not otherwiſe, have taken away the of two 
witneſles 1 the indictment, hath been controverted (), 
for on all hands it is agreed, . 
e eee e | there were no more in 
the | 
My lord Coke. in Pla, Cr, p. 25, 26. delivers his opinion 
that two, witneſſes are upon the indictment in caſe 
u 3 that are for counterfeiting, 

the coin, and pom mg many weighty reaſons 
8 IRites a reloſution in 14 Elx, lord Lamiq s caſe, and 
4 Mar. Bro, Grone, 219. for - according to him the indict- 
ment is a diſtinct thing g's thetefore the ſtatute 


of 1 RUM. cap. enix ee 
. ah ork pr pg de 
Note aria: rn he 
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r TONS: 
M. cap. 10. extends as well to reduce the indiQment, as 
125 to the courſe of the common lar. 

I, Becauſe it ſeems to be the intent of the flature to in- 


an tax 
both benches ; again, the ſtatute 
the emen and til of hy 
Cakes chk appoint, is 
act of 1 @ 2B UM. c 10. r 
trial: vide Anderſ. Reps n. 1 54. Arden's b 
3. Ib. alen f in daten erh a part of the tri- 
al, or at leaſt a incident to it; and if it ſhould be 


neceſſary to have two witneſſes to the indchment, it would 
diy be 


where the 
. 
8 | Asen 4 
e ESE 
| 
„ 2 * 


* all 


reaſon of the judges in das cafe, Av- 
they reſolved; that they could not 
ty the ſtatute of 33 H. 8. 
12 RUM. ch. to. reſto- 
in relation to the indi 


« cales . Nan 0 ee 
F. It hath been che bare of the parkaments 
ach to naake- proviſion for two witneſſes 1 
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ſhall bo e eee if it be 1 

of force: > "a | 4 TIM 
ns the acl antes © dedmabel x 5 5-6: 

. 11. they are no other than the two lawful and ſufficien 

wirneſſes mentiond. in the ſtatute of 1 E. G. ca 12. in fine 3 

this is agreed by my lord Coke, Fl. Cor. p. 25. | 
Now abut are lawful. witnelles in-this caſe. is conſiderable 3 


lawful witnellck,. which by the lan of Bagland ur allowed to 
be witneſſes. FE . 60 
A n againſt hnſband | 
8 yet in lord Caſt lehayen's. caſe (6) upon an”. _/ 44, 
indichment for a rape upon_his, lady by another b her huſ- 3 

LP force, ſhe was received as a witneſs by the ad- 


her, mr were continuing 

2241 ESL ele e Dy 
ues 

1 5 


Pars. s bench. lately m 
ne reaſons: - 1. Becauſe 'otherwiſe the ſta- 
tute would be vai and uſeleſs for poſſibly all that were preſent 
ta ft yy ewe et The marriage; tho a mar- 
hea yet, if it were JANE Ai — 
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Hat. ut 5 Colle, Fol. II. , Mich. 1 Ann. B. R. _ * 
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leſt to the jury ; but moſt were 
with him any ounhderable. ti 


his perſon, as if he be intellig 
may allow an examination ob ane under that 
years old. 


point of inteseſt i not. a lawful ac. 


ſer or witneſs in many caſts, the party to atPulurious. con- 
tract cannot be a witnels to prove: at furious contract upon 
an information, if che mone / be not paid, for he {wears to 
avoid his own debt or ſecurity (o); . 
4 — 
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he may be x vine prove it; whete/apother informs, "U 


be is to 3 
nee 
i lands of — be in bo lawful -witmels to 


pore ES 
be debe ian i nee « ful wi 
Jarynan 'or 'indifier in cale cf "felony or 
ww. Sir William Withipot's cuſe. ( 
A ee foo be whverfanyin's file i « wick fir os 
againſt a a perſon accuſed e amy crime, yet not ulways'a coms 


A paniep ery vin fore caſes a iet l accuſes within 
this ſtatute, in ſame cuſes not. | 


An over ſhall be warn to his appeal, Stan. fc (9); 
i cn the ts ll ole ink er na if 


put himſelf 8 
— 11 10 „ he be 
i prog th CGreby's cafe, fp N hgh | 


Fae. en. Pla- 
a ee 62g be charged for 
a crime, oe Bl te the other to con» 


i ey ang Wb the Patty exmnined Conſe hr 
ſelf guilty, and then he ſſull be admitted. 
A 15 Gar. 2. at N 


Wikte recorder, Fry that was in 
— 5. and confeſſed himfelf to be +; m 
was ſworn as a witneſs apxinſt Trew, ton hr what 
of the burglaries or robberies; Ex libro By 


ro Dec. 1652, 2 1 ml he (r) vere indiied 
for treaſon for cm _ ee 


| an Cro. Car. 134, 147. W. . 2 Wan. Sate Trials, Pu Up. 
i. u. cap. 56. A 145. 4 n 
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be one of the 25 Pools . 
hy che Ss gorges iv Ge mT Ro 
able witneſſes at common 'a partic 
\#s be admited ee zee and was 8 T4 
dence to the 3 39 „ 
der e the diet bi he © 
- ſufficient to ſatisfy. the ſtatute. 


25 Tha ce contin er oe of the rpm 
voluntatily made without torture 
R e e 
- and it is not neceſſary, that it be a,confaſſion in court; . bur | 
the confeſhon is Tufhcient, if male bing Km har hr 
to take an examination 
The king having a pardon to „ he 
would ; hag the: plot, he — that part by his diſco- 
e 
ny, tor t e promiſ not to witneſſing againſt an 
. 5 but two -uſtices(/) bel 5 chag i checking promiſed + 
pardon upon condition, that he would witneſs againſt any 
others, and that r e Riggswhen he took _ 
him to give evidence, O's make him 
give evidence, becauſe he wears ſur himſelf (t); but in this 
poi t the greater numſher were of i contrary opinion (#), ex 
Nl ee 
reſolution accordingly. 
And accordingly at has 
. 


of the clpe mamqy into de Erde, ö . 
4 1 - The 


— ater co: 2k be g ape 

0 e, whether th par 

90) Fi Part. 2. cap. 27. A den of not the | like reſolution was i th 

this con nion * Zoſeph Clar er. 

eee E, ſeb l. e. 
E 9 Geo. I. B. R. Seth Pol. VI. nefs _ —— 
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777 ² )U I nd 
others of robbery upon the highway by one, that was a party 
in the robbery, Wage not indidted. 

But in theſe and the like. caſes 1. The patry; that is the 
witneſs, is never indicted, becauſe that doth much weaketi 
and diſparage his reſtimqny, but poſſibly. not ey take a- 
way his t ſtimony. 21 admiſſi- 
ble, as a witneſs in law, yet the credibili af his teſtimonyʒ 
a f a and truly it would be hard to take 

wa e on u ee uc 

ve his own, and yet eſſeth him guilty 
N unleſs there be alle very conliderable — K 
which may give the = gray role wo wh to what he ſwears. . | | 
A. B. and C. be indi on three ſeveral in 
ments concerning the a 4 plan ay, 
Kue e for 4. for yet they 
ſtand unconvicted, altho they are indicted, 19. Car. 1. B. R. 
Bilmore's caſe. 
P. the ſtatute of 1 & 2 N NAI. cap. 1 4. juſtices of peace 
to ag he pare A 1 
8 certify them at the next 


dee 
i pre aus th ti take an 
indictment of it, yet they may take examinations and infor- 
mations touchi ſuch offenſe; of the before 
them, and certify them according to that ſtatute ; and thoſe 
informations taken upon oath, jk ought to beg. and ſwom 
be by cke juſice or bis dert, ghar took ther; ta be truly tw 
hon ts be read in evidence againſt the „if the in 
— 8 and fivorn fo to be 
yea by ſome opinion, if he were bound over and a not, 
hes re OR. Ed os a. 
And in ſuch caſe information upon oath taken before 
tices of the of one county may be tramſiitted 
fore juſtices caok-delivery of that county, where-the of 
was committed, vid if the offender were brought be- 

* fore 
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| bore that juſtice; quiere tamen, becauſe the offenſe was out 
ö yet wide Dale. cap. i 11. N 299. accor? 


- He, that hath a femainder expectant upon an eſtate- tail. 
ſhall not be allowed. as a witneſs, nd fo W b 
for may be a witneſs to a deed made to the tenant. 1 2 
„ 2 | Por > » 
* 1 n the validity 
| of a marriage ſu to y and upon that a 
divorce was had: an indictment was ajninſt Wolf olive ma 
_ ried the woman, the depoſitions in the cauſe of divorce were 
offered to prove the force, but rejected becauſe in a ſuit ot 
another nature neo; 09K Welſfs cafe. 
A man convi piracy, perjury, or ſorgery is not 4 
lawful witneſs. Crompr: ds pact regis 1.27. J. Dal, cap. 111. (4) 
but if he be pardoned, it ſeems he may be a witneſs, | 

And thus far concerning the capacity or incapacity of the 
witneſſes. . EP 3 

2. In relation to the manner of their teſti the opinion 
in Dyey of a witneſs by hearſa : 0 TERS was rejected 
by all the judges in the lord s caſe, H. IA E Co. Pls. 
Cor. 25. but if it be a hearſay from the offender himſelf 
confeſling the fact, ſuch a teſtimony upon hearlay makes 3 
witneſs within the ſtatute, | 
Tho information tipon oath taken before a j of peace 
may make a good teſtimony to be read againſt the offender 
in caſe of felony, where the witneſs is not able to travel, yet 
in caſe of where to witnefſes ate required, ſuch 
an examinat _  _—_—_—— for the ſtatute requires, --þ 

be upon the arraignment in the preſence. 
2 nrge ths e ho Men 
And thus much concerning the ſtatutes in the time of E. 
ward VI. and evidence upon indictmenti, 1 fhaff only add 
In civil ations, as treſpaſs againft A. R and C. if no evi 
dence be given againft any one to prove him guilty, he may be 

= exammed 
N Rar. tap. 164. f. 544- . 549 
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petent witneſs ; and I fee no reaſon, why if two or three 
Ferſons be indified; and no evidence, given againſt one of 
more of them, but t he may be a witneſs for the acer; 
but otherwiſe it is; i thete be bur a colourable evidems 
againſt him. (% 
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CHAP. XXV. 


Concerning treaſons declared and enacted 
from 1 Mar. till this day, viz. 13 Car. 2. 
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gen My, Elizabeth, and ſy downwards. 

| Th fu n hi prd 1 6: fond 
1 Rae | 


rm Lea nl book 
tit treaſon, ebay ET 


„ Our author ſhould here kave but 
2 to bi e — E te thought that fu 


hat would be a confeſſion 
eV: E. — r 


” * 


* „ 
4 
» vt ge? 


| PIE „ . — £ i BE he — + 
308 Hiſtoria Placitorum Corong.. 


"i 


2 — 


« in the ſaid act ordained and provided, any flaite made 
<« before. or after the ſaid 25th year of Edward III. or any 


<. declaration or matter to the contrary notwith 


2. That no advantage be given by this act to any per- 
« ſort arreſted or impriſoned for treaſon, petit treaſon, or 
« miſpriſion of 10.24 the laſt day of September laſt of 
< heretofore indifted or outlawed, or attainted of FA 

< or excepted out of the queen's pardon. | 

3. © That all offenſes made y. or to be 
« within the caſe of premunire by any ſtatute ſince the fir(f 


© day of the firſt year of king Henry VIII. (not being felony 


* br within the caſe of premunire before) and all and every 


4 branch, article, clauſe mentiond or declared in the ſame 


4 ſtatutes concerning making of any offenſe felpny, or within 
<« the-caſe of premunite, and all pains and forteitures con- 
* cerning the ſame, or any of them, ſhall, be from hence- 
« forth void and repeald. e Y 

This excellent law at one blow laid flat all thoſe nume- 
rous treaſons, miſpriſions, Vc. at any time enacted fince 2 5 
E. z. and all felonies and premwnires enacted in or after 1 H.. 
As touching the firſt of theſe. WA 

1. Hereby all thoſe numerous treaſons newly enafted in 


any former king's time ſince 2 E. 3. a catalogue, of moſt of 


which is before given, are wholly taken away. 

2. Hereby all thoſe treaſons, that were W * 
fo far forth: as thoſe xteaſons had their ſtreugth from ſuch 
declarations, and were not really within the ſtatute of 25 E. 3. 
are wholly taken away, and left purely to be determined ac- 
cording to the ſtatute of 25 E z. and ſo far forth and no far- 
ther, than that ſtatute warranteth. 7 | 
And therefore the declaration of 3 N. 2. tougfhing the kil 
lng of an embaſſador, b-mrocfery Mario, Bay _—_ 
of: i: 22 pat, 
% ͤ nl IT I and 
all others of that kind are now wholly put out by this ſta- 
tute, Coke upon the ſtatute de frangentibus priſonam (a), tho it 
75 4 | » 


(a) * Co. Juſtit. 390. 
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2 6s 11 they they be. 


2 0 25 wie lay of 7 2 41 [N 
declared the contrary, r 


3. . for old treaſaps, tbo 
thoſe forfeitures were enadted by ſtatutes made after 2.5, E. 2, 
and therefore the forfeiture of eſtatestail for treaſon. given 
26 H 8. continues notwithſtanding this ſtatute, Cu. N C. 
. and ſo it was reſolved by all he j a9. Faglend in | 
| 2 HN. Dy. 289. 
— 2 the relati of 
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law was, e dc hh th 
4. But this act did not meddle with thoſe new laws, that 


ſ proceedings trials, Wc. or other matters of © 
oem 


formerly indi 


lo took away all new 


took away thoſe 
penalties, which were. leſs Wo A e e in the firſt 
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(*) Palm, 351, N Jones 69. 


the 5th clauſe, which makes certain 
puniſhable with forfeiture of goods for firſt 
Gts of lands for ſecond offenſe, and trea- 
. whether this ſtatute extends to ſuc- 
of treaſon oy 
o me doubtful; I rather 


au judged traitors: 4g 
2. it hath 
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but the title and nam, not 


| 1 and in a ſorein county by 33 K 8. a3. and for 
treaſons in Wales 26 H. 8. ch 6. 32 H 8. ach. 4. are all re- 
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5 two witneſſes be hereby 
oth clauſes of this ſtarute 
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F. Peremptory challenge in caſe of high treaſbn is reſtored 
ty e 
point repeats, vide atlas: OF; 6: 3; 47. Of ewe ih; {o 
that at this day he may challenge thirty-five, td under three 
juries peremptorily. Co. N C. ibidew.. 7 & 

1&2 R&M. cap. 11. * Whoſoever ſhall bring from the 
e or into any of the domi- 
© nions of the ſame, any falſe and counterfeit money, being 
current within this realm by the ſufferance and conſent of 
the queen, knowing the ſame coin to be falſe and com- 
< terfeit, to the intent to utter or make 
< ſame within this 
4. — — 
« ſhall be adjudged offenders in high treaſon, and after lau- 
* ful conviction ſhall ſuffer and forfeit, as in caſes of high 
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Fiftoria Platitorum 


be wi ion by writ under the 
great ſeal, as hath been before ſaid p. 213 C 310, © 


2. That the party, that brings it in, muſt know it to be 


3. That it muſt be brough t into the ki eee Bom 
ſome place, that is out of the king os 


this realm, tho not within the realm. 3 H. 7. 10. & vide ſu- 
Nya cap. 20. p. 225. & RC NIS. | 
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« liſh and affiem, that the queen is an heretic, 
2 OP tyrant, infidel, or uſurper of the crown, every 
<* ſuch offenſe ſhall be taken, deemed and declared by autho- 
< rity of this parliament to be high treaſon; and the offen- 
ders, their abetters, counſellors and procurers, and the 
< . aiders and comforters of the ſame offenders, knowing the 
< ſame, being indicted, convicted. and attaint according to 
“the uſual order and courſe of the common law, or accord- 
* ing to the act of 35 H. 8. for trial of treaſons out of the 
realm, ſhall be deemed traitors, and ſuffer and forfeit as 
© traitors. 3 | 
28. If any perſon of any condition, place or nation, du- 
< ring the queen's life pretend, utter, or publiſh themſelves, 
- © or any of them, or any other, than the no queen, to have 
.” right to enjoy the crown of England during the now queen's 
ite, or ſhall during the queen's life uſurp the crown, cr 
< the royal title, ſtyle or dignity of the crown of England, or 
< ſhall during the queen's liſe hold, or. affirm, that the now 
queen hath not right to hold the {aid crown, realm, ſtyle, 
ce title or dignity, or ſhall not after demand made on the be- 
half of the queen acknowledge effectually, that the now 
<« queen is true and rightful queen of this realm, they ſhall 
< be diſabled during their natural lives only to enjoy the 
< crown by ſugceſſion after the'queen's death, as if ſuch per- 
« {on were naturally dead. | | 

3- © If any perſon ſhall during the queen's life hold or 
« affirm a right, intereſt or { to the crown to be in 
“any ſuch claimer, uſurper or pretender, or not acknow- 
< ledger after notification by proclamation of ſuch claim, uſur- 
< pation or pretenſe, ſuch perſon ſhall ſuffer as a traitor. 

4. If any ſhall maintain, that the common laws, not al- 
< tered by parliament, ought not to direct the right of the 
<* crown of England, or that the queen | Elxaberh with and 
by the authority of parliament is not able to make laws of 
e ſufhcient force to limit and bind the crown of England, 
and the deſcent, limitation, inheritance, and government 
©. thereof, or that this ſtatute, or any ſtatute to be made by 
< authority of parliament with the queen's royal aſſent - 
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it was reſolved, that this was treaſon within the Ratuts 
of 13 M for it was” an intentiom to- 

hey intended no harm to the perſon 

cauſe it opncerned her in her office and authotiry, and w 


3- That, tho 
of of 


by comfort 


en 


fl 
84: 
JH 


7 
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8. 


| — wi: there uſed, yer it hath, been. held, 
| that by the acceſſon-of che.crown to the perten fo diſhed 
thele. diſabilities: have vaniſhed, - 2 
Mt. ew e ci 


rutes_ 0 1 Lend ag e n 6. 
concerning two witneſſes to De determined, or at leaſt not to 
extend to treaſons aſterwards for otherwiſe there 


. 


10. R that f 
ſeditious words, made treaſon on the ſecond — 
be for the ſecond. offenſe after a conviction of the former, 
ſo the ſecond+ offenſe, tho committed after a former, is not 
treaſon, unleſs it be alſo committed after a former conx iction: 
the like method is in forgery upon the ſtatute, of J El cap 
14. and generally that expoſition holds in molt caſes, where 
the trans ab AubjeCted to a ſeverer puniſhment than 
the former, for it, is intended of ſuch oftente committed after 
the conviftion of a former, GB Gal ag 

11. It is provided, that charitable relief ſhall not make » 
party guilty of treaſon or premunire, as an aider or abetter 


this was a neceſſar iſion to avoid queſtion. 
e by. vichmk e e ©. felon or of a 


traitor, after he is in cuſtody.or under bail, makes not a man 
Nr e 
4. 


od), The words of 


crown, by parli 
9. That they took the 


ar and binder bim frech 


| but only that if notwith- 
ſtandling 5 ate ffion of the 


government, that ion would purge 
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as to t eg * can 

regal go conſtrued — Ele act of - par 1 pre 
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r and they 
within ſtand upon their and repel force) with force, 
this had been treaſan within the ſtatute of 25 E. 3. for it is 
a levying war, and fo nat a bare detaining; quod vide Go. P.C. 
n ind. 

Ain, N this derail the the king's caſlle, of fort; er the 
ef thy och; e 
it it be in compliance a forein enemy, on in confederacy 
* — 
overt to the enemies; that 

ed, in detaining aſter 
| a fimple detaining without"the concurrence: the circum- 
Ries — W 
| making of this ad. * ſhalt comfy 

14 R cap. 2. © perſon 0 

Nr at liberty any 
perſon committed by the queen's ſpecial command for any 
© treaſon or ſuſpicion of treaſon concerning the perſon of 
= the queen before indihment of the perſon on impriſoned, and 

ſuch imagination or conſpiracy ſhall ſer forth, utter or de- 
e clare by expreſs words, writing, or other matter, it ſhall 
<-be'miſpriſion of treaſon; but if the party impriſoned be 

* indicted of "ani treaſon co the perſon of the 

4 queen, it ſhall e and declare ſuch 
« confpiracy,” wt 
e N aſs arable bs iche, gin Gich conlp> 
« racy fo declared us afoylid ſhall be high treaſon” thi ths 


act to laſt dttring the $ life. : 
_ Theſe things are © upon this act, 1 +7 "I 
proviſion! agai . e er g oe berry, 


neither it, for if the party committed had really com- 
mitted treaſon, this was treaſon even within the ſtatute oſ 
25 E. z. but if it were only a commitment for treaſon, but 
no treaſon committed by the perſon in cuſtody, ſueh delivery 
was not treaſon, as cab. 2 2. But 2. The con- 


{piracy to do this, . tho manifeſted n was neither 
treaſon, miſpriſion of "treaſon; nor neither is it at 


this day, but only a bare mildemeancr puniſhable by fo 
2 772 * 
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And theſe are all the acts, that were made in the queen's 
time touching treaſons, which more&ſpecially related to the 


{afety of her perſon, all which expired-at her death. £ 
r e 
5 RA ch. 11. Makes the filing, waſhing, rounding, and 
clipping of the coin of this realm, or forein coin made cur» 
< rent by ion, for lucre or gain, and their coun» 
rr eons 


1 


3- © Makes the counterfeiting of forein coin 
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3. The trial and whole proceeding: is to be according to 
e e the Jaw. by eee MN os 
of 1 & 2 R & M. cap. 11. and therefore there need not two 
witneſſes required by the acts of 1 and the 5 6E EWG. 
4. Not only the offenders themſelves, but the counſellors, 
ootiſenters and aiders are within thoſe acts; but altho regu- 
larly in caſe of any old or new treaſon made, the comſorters 
and receivers of the offender are impliedly guilty of treaſon 


r PT On br 
the ſpecial penning of this act, it extends only to.counſellors, 
aiders and conſenters (according to the reſolution in Conyers 
cCaſe, Dy, 296.) as to the made treaſon by thoſe acts, 
tho poſſibly it may be treaſon, as to the receiver of a coun- 
terfeiter within the ſtatute of 25 E 3, according to my lord 
Coke's opirion, Co. P. C. cap. 64. p. 138. for that is an old 
treaſon, and no ſuch reſtriction by expreſs words to counſel · 
5. The clipping and impairing, that makes treaſon within 
theſe acts, muſt by the expreſs words of the af be for ga 
or. lucre, and ſo laid in the indictment. | 4 
5. Counterſeiting of coin not current to bring it within a 
præmunire by the ſtatute of 14 Elix, cap. 3. be a' coun- 
terfeiting of ſuch forein coin, as is of a or ſilver, or con- 
lifts. thereof for the greateſt part, and extends not to the fo- 
rein-copper, or leather coin. „in ug, 
7. No corruption of blood or loſs of dower are to be by 
attainders of theſe treaſons s. 
III. Therefore I come to the third ſort of ſtatutes made 
in this queen's time, which relate to the queen's, government, 
and eſpecially in relation to f 4 
1 Elis, cap. 3. is an act 


TRA 414714 432 
SEA 1 0 0 
A 
RI 


e Hts 11 £ 


SEDEA IEG BEES] 


any perſon appointed to take this oath by — 


—— 


- * Nr 


r . 


— > 


we” , 


Hiſtoria Placitorum Corone. 


— bt 


33k 


ns. 


— 


IE: 12 11 13 177 4 1 0 
1 ih 
J 
22711. 
1175 fa. 12 
1 15 by 
1 IH 
Us its 


1 . 37 Hojtoria Plarirorum Cm 


berich fits; yet the trial muſt be by a jury of the vun where 

13 | the reftiſal i, 6 & EH Dy, 23 4. 4 Bonner euern 
| 2. If books extolling the pops juriſdiction be written be- 
1 yond ſea, and brought in hithet, it was riled by che advice. 
ef all che zudges, 1. The importer, that delivers them out to 

extol the pope's authority. 2. He that reads chem, and in 

conference with others them to be good. 3. He that 

hears the contents, and in open ſpeech with others conmiend 

and affirm them to de good. 4. He that bath ſuch bochs in 

his cuſtody, and ſecretly oe ys them to his friend to the 

intent to perſwade them: to be ef that opinion. 3. He chat 

prints ſuch books in this realm, and utters therm, are within 

the firſt clauſe of this ſtatute againſt extolling of "papal autho- 

rity; but thoſe chat receive and read them without" allow- 

ing thern in conference, are not within this act... 
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e e the pres e bled. wit 


Oe. their aiders, abetters, maintainers, c. know- 


Te e mor fly ped Kren ch ode 
chan the ſlates of 23 cdp."t. 1. E extends larger 
to the place luce A ſuch offenſe. 2. The words: (to er 


with bon! up the flrr of Ela more ſtrictly, are here 


oriiitted. 3- The digjundive uſes in this ſtatute have a 
Iatitude. 4. it extends to maintainers of the offen- 
"known the lame. 


eker & I'fnd any ſpecial new all generally rouching 


| cen ow hte il th 496 yur of king ht 1 


13 Car. 2: 

ng] b Aud } fon after ere 1661. g che king's 
16 life ſhall wit without com imagine, 
4 invent, deviſe, 2 Jeath or or any 


win bee 


TIRED and ſuch compaſlings, imagina- 
<« tions, inventions, de devices, or intentions, or any of them ſhall 
« 'exprels, utter, or declare by any printing, writing, 
« or malicious and adviſed "#14 wh being legally convicted 
thereof upon the oath of two lawful credible witneſſes 
* trial, or otherwiſe convicted or attuinted by due 
2 courſe of law, then, every fuch perſon ſhall be deemed 3 
* traitor, und Aar and forſeie el in caſes of ugh _ 
2. If any after 24 June 166 1. during his n 
4 ſhall iciouſly and adviſedly publiſh or affirm, that the 
4 Fing is an heretic or papiſt, or endeavours to introduce po- 


en er or malicioglly and abel ON nts" "Sing 
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of 3 Nov. 1840. is yet in being, . that there 
„bes obligstzon upon any by any oath, engagement or cove» 


«< nant to endeavour a 


4 premunire 16 R. 2. 
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tate, or that both or either houſe of FEE, 
ive power without the king, ih; TY 


4 ©No peſo wo be proſecuted or ay y.of the ſaid, ofs 
: fe order of the king under his 


« months after 


5. None 'to be indicted, a 


Pap © or nor unleſs proſecuted within 
„ e ae n ee and indie 


Va s 


l of con» 


« As fy WR unleſs the offender. be 
* accuſed by two lawful and credible witneſſes upon oath, 


« which" witneſſes upon 


his arraignment ſhall be hrought in 


« reſet before ths ee Face th Bice and maintain upon 


« oath what they have to {ay 
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ſhall willingly without violence confeſs the p_ 


apainſt him, unleſs the 


| This ſhall not deprive members of parliament of their 


&« Fa indy 


* Trial convicted diſabled to fit in li 
er dl Ui mp pardon him. ())) 5 
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. That this at doch cnadt fame tra- 


ſons, which certainly were ſo by 25. E.3. 
as bearing arms in the ſervice of th 


ro 


whi b 
k 8. ſays 


is. plain heri 
r 


adhering to the king.s enemies in the. 


realm, yet it immediately; adds giving 


them aid and comfort iu bis realm or 


el . Co. . C. b. 1 Fa h t's 
2 Salk. 635- lh e = 
Ne 
treaſan, altho they in fo 
the ſake of facilitating the roof in ſome 
in Hil. 3 Ann... 's caſe, 
r re nd is anna 
4. hat a on e ty 
(after Sins beck in the frei of the 
French king and before returning) of all 
creaſone, c. will not amount to a li- 
r is the returu- 
is the treaſon 


act. 3 Ann. Lindt caſe, Stare 
„A. V. . 528. _ | | 
3. That, going out of 
Scorland into France (eſpecially if for- 
merly tefident in England) the 
time mentiond in the act, and returni 
into England. is. within the words and 
meaning of the act, even tho he had a 
ROTOR Sens Thi. a 
hat a perſon Tue i 
this act by returning into England may 
be indited io any county, where he is 
taken, alfbo it be 2 firſt Exgliſ 
county into which he came. [bid. 
"4%. That this act is per and ex- 
tends to the king's ſucceſſora, altho the 
a& ſpeak only of the king generally and 
not of his ſucceſſors, according to the 
—_— 12 Co, Rep. 109, vide ſipra 
100, l 
By z 14 FV. 3. cap. 3. The, 
* tended prince of ales is as Ter 
« high treaſon, and it is made high 
* treaſon for any of the king's ſubjets 


* by letters, meſſages or otherwiſe ro 


© hold correſſ e with him or 

<« perſon employed by him, or to 

* any money for his uſe knowing the 

© ſame, Provides that offenſes againſt 

* this ad committed out of the realm 

may be tried in any county. 

© By 2 Ann. cap. 11. © It is made high 

* treaſon to attempt by overt · act or deed 

to deprive, or hinder any perſon next 

« in ſucceſſion to the crown (accordi 

T 2s the limitation of the crown by 2 N 
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French kiog during the war with France, 
oy” King during the es 


* firm by writi 
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« put an end © this 

By 325 + Aus . 14. "If any fab- 
9 who has volunrarily gone into 
cap Baie fince 4 May 1705. or hes any 
« the French king's Jominithe in ,. 
* rope without licence from the queen, 
or his fince the ſaid 4 May both arms. 
« in the ſervice of the Frenth Ein 
* ſhall return into England, withour fl 


© cence from the queen under her | 
: * Hal be adjudged guilty of 


By 4 Ann. cap. 8. It h mig 
treaſon for any one malicioully to af- 
af 7-1. 7 it the 
pretended prine Wales, Ro. 
* ther paſſon bath any right to the 
* crown of theſe reülthe, other than gc- 
* cording fo 1 W. M. and 12 z. 
or that the Kings of Ergland arg not 
* able by authority, of parliatgent to 
„make laws to bind the deſcent, mi- 
« tation, Inheritance and erage of 
the crown, To declare the fame things 
„ preaching, - teaching er fel 
1 ing is made a Preminire. 
'This act (which is in the main tran- 
ſcribed from 13 His. cap. 1.) was fe. en- 
acted occaſion of the union 6 An. 


| cap. 15 this ſtatute Matthews the 


nter was convicted and executed for 
. a pamphlet intituled. PB Po 
Ans 


aily. 

By 7 Ann, cap. 4. It is bigh rum 
- — Rs the 2 oldier 
p by or ſea tg hold cotreſpotdence 


with any rebel or e . 
IJ 
1 


my to 
« jeſty, or to treat wi K 
«LESS 


By Aun, c. a1, * Wha 
1 bigb reaſo * — ifion 0 


„in Zngland, (and none elſe) ſhall be 
e eee treake 
« in Scotland, | 
II. Such as relate to the coin. 


or mending, or 
* buy or ſell, or have ia his poſſeſſion 
any inſtruments proper for the coinage 
* of money, or convey ſuch inſtruments 
* out of the king's mint, or ſhall mark 
* on the edges apy coin current or 

* miniſhed coin of the kingdom, or any 
«* counterfeit coin reſembling the = 


„marks like to thoſe on the edges of 
« money n 10 ing 's mint, or 
« ſhall colour, gild or caſe over any 
« con eng the _current_ coi 
« the Ki 


within three months after the offenſe 
« committed : this 4d was but tem- 


But by 7 Aus. Wap habe yer 


|, and the time * 
ner three months to ſix months 


the offenſe cummirte 
III. Such as relate to As hoc of 
wh Is hes Br * 

. cap. 3. 

„have a true co of the whote ade 
ment, but not the names of the wit- 
** nefſes, delivered to him five days be- 
© fore his trial, paying for it not exceed- 
4 fire ſhilli and ſhall be admir- 
* to make his defenſe by counſel, 
and witneſſes on bath, the faid coun- 
exceed two, and to be af- 


„ ſel not to 

« th and to h 
SUI IRE 
perſon ſhall be indifted, tried. 


nted but on the oaths of two 
* lawful witnefſes, which two witnefles 


the offenſe 
it be for a defi 


king 


7 
> 
- 
| | 


„ 


- cel to compel the a of wit 
a es for him, as is uſuall granted 
« witneſſes againſt, him: f 

„No evidence ſhall be 


« No indiftmitr, Ce. ſhall 
— be quaſhed for miſ-writing, 


mil ſpel- 
\ falfe or im t Latin, 2 
* . be . court 
* any evidence given luch indi - 
ment, nor an miſ-writing, 
„Ec. be cauſe to ſlay judgment after 
** convittion, but fuck, judgmeny may ne- 
** verthcleſs be reverſed upon writ of er- 
the making this a&. 


* fore the trial, 


„ ſummoned and appeari 
„the government Ce. 
provided that this ac mall not 
extend to im ments or other 
era winds e 
pro- 


ſeal, 
, ral ane] | 


By x cap. 9. trial for 
* treaſon or felon ibs wht fe 
* prifoner ſhall be upon cath. * 
By 7 don. ca. ve A 
* of th ſe 
of 
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„ cr een 
cuncerning the judgments in high treaſon 
aud the patticulars relating thereunto, 
and iv attainders. . | 


in 


4 


ID 


us Chapter divides - infelf into.) theſe particular 
—- 1. Touching the perſon againſt whom the judgment is 
to be given. 2. By whom it is to be given. 3. What the 
form of the judgment is. 4. What the conſequents thereof 


I. Touching the perſon, againſt whom a judgment in trea- 
In antient time, if a man had been lain in war againſt 
the king either in rebellion, or adhering 8 's enemies, 
the king did de facto take a forfeiture, ſometimes, by preſent- 
ment in Eyre, fometimes by preſentment in the king's bench, 
and ſometimes by inquiſition by. the eſchetor: for this ſee 
the whole" pleading in the ; Clan}. 29 E 3. M. 2. & 4. 
for the coheirs of Robert de Roſs for the manor of Veri. 

But in all other caſes, whether of felony or treaſon, if the 
party had died beſore attainder, tho he were kild in the 
purkut, Ca. 26 E.3. . 29. pro Ricardo fills Ads 'Peſchall ; 
and H. 18 B. 1. Nor. 27. coram rage. Suſſex, pro Stophano Nor- 


1. | 


() M. 20 @21E, i. Rot. 4. in dorſ. 


brother's lands, and alleged, 7 

4iftus Ricardus obiit ante Mop 

. rum ſjuſliciariorum, & quod poſt mor- 

rem uam poſitus" ſuit in —_—_ 
joined 

Eafter-rerm 

' anno 10 Edt. 1. venerunt juratores, 


= 
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4; Bekingham (6), or tho he died after conviftion and before 
judgment, 7 H. 4. 27. 4 there enſued neither attainder nor 
forfeiture of lands. 


n 
| But the law was praiſed antiently, and it ſeems continu 
ing to this day, if a traitor or a felon reſcue himſelf, or will 
not ſubmit to be arreſted and. on xeſiſtance is ſlain, upon 
ſentment thereof he ſhall forfeit his goods and chattles, Ez. 
corone 290, 312. Co. RC p. 229. ſor if a pon Be ar- 
raigned for felony or treaſon, tho he be; acquitted, vet; I it 
be found he fled, he forfeits his and thus is but in nas 
ture of a preſentment of am fecit. 4 
But whether that be traverſable, n 
P. C Li. III. cn 21. c) 1 | N * * 
Vet the ſormer practice by 
in 8 E. 3. 20. 4 the judges would not all | 
eee | 
mies, without a record of his conviction, tor it i 
might be there againſt his will. | | 


— 


#um juſticitriorum: Et — 


1 l terris, Y 
(6) REY K 
bend, A e 
e F = A 
rerminer, upon which the fad Alex 


Fer — tem L inde N 


reponi preceperunt : Alan died in * ab &c. 
fon, ke his death the ſheriff — (e) fel. 181. b. 


. Eee Pee eee. 


cap. 12. Hurd in ed eim, for the fire ouſted hach u. 
tainders or convictions after the parties death, at leaſt in other 
A than forſeiures of war, nd. Fr bekamen i. gr. 
times tment in 
. Pf {:lons of themſelves} ore, 
fore Jack Cade, who wat ie g. 
- atraint but by a of parliament, e 
r can i. 
Vet after the ſtatute of 34 E. 3. the the carl of Salichiry and 
ired againſt Henry IV. and levied: war againſt 
men, had their heads fincken 


without any judę- 
dea 


Ts 


1. . 13. and 


his anceſtor yas 
„but . . 


Again, hap rh ar to be urcainted, of treaſon. without 
being called ro make his defenſe, and put to ane, which is 


: Thomas earl of Lancaſter 
by Edward Il. at Ponte- 


4 Placita corohz coram 
«regis Edward! tenta in preſentii iph 
« pontem · fractum die lunz ante 

Þ tionis beatz Marie virginis anno regni ſui quintodecimd. 

« Cum Thomas comes Lancaſtrie captus itionibus, 
22 i :onibus, & alis diverſis felonus 
4 ductus coram n ipſo domino rege, preſentibus Edmundo 
* com Richemund, Adomaro de Valin - 
til comite Prmbroch, Johanne de Warennd com' — 


— 


wm 4 
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« undo con Arundell', David com Ahoi, Roberts comite de 
« ''43eg28, baronibus & aliis magnatibus regni, dominus rex 
4% 'recordatiit, quod idem Thomas homo ligeus ipſius domini 
4 regis. venit apud Burton ſuper fyremam fimul cum Humfr o 
© '& fob nupet com Riref', proditore regis & regni in- 
vento cum 'vexillis explicatis apud Poritem Burgi in bello 
« contra dominum regem, & ibidem interfecto, & Rogers 
Pumory proditote adjudicato, & quibuſdam aliis proditori- 
bus & inimicis regis & regni cum vexillis explicatis, & us de 
„ guerrã boſtiliter reſiſtebat & impedivit ipſum dominum ge- 
« gem de homities & familiares ſubs per tres dies tontinyos, 
quo minus pontem diftz ville de Burton tranſire potue 
« runt, &c. Et unde dominus rex, habito reſpectu ad tanta 
dicti Thom cotmitis facinora, & iniquitates ejus, & ejus 
« maximam ingratitudinerh, n habuit cauſam ad | 
« oratiam eidem Thoms comiti de pœnis prædictis ſuper ip- 
« {um adjudicatis pardonand' in præmiſſis faciend', quia 
men idem Thomas comes de parenteli excellenti & nobi 
Aim eſt, dominus rex ob reverentiam dictæ 
" 2 remittit de gratiã ſui ſpeciali prædicto Thome © 

4 miti executionem duarum judicatarum, fi 
4 cum eſt, ſcilicet atod Mn 7 bd ene $6 Oh. 
* , neque ſuſpendatur, ſed quod executio tantummodo 
fut ſuper ipſum Tbomam comitern, quod decapitetur. { 
. * Thereupon ba record' being + nan domini re · 
gis, procerum & magnatum regni & aliorum in hoc parli 
* . enen een e, e err 
* fre : i eri TIP 
„ dea kent bent her Be ali fl pe: 
of 


hu 
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* 
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prædictus 
rege Glas fate; 


ipſum Thomam eſſe culpabilem de ſe- 
ulis in Nis recordo & proceſſu oon. 
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« 4 tentis, -abſque'6ey ud ipſum inde arrenavit ſeu ad re- 5 


eft ſecundum legem, &c, 
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“ ceſlus i ullari, 
*. irritari faciunt | 
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other ought to on + — 
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and 
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4 E. os — of 


1. 65. dorſ, 


« deſectire in tours points, & noſment en tant cbm le di, . 
< counte-eftoit myſe a mort & diſherite ſans null a H 
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„and may thereby be attainted 
outlawry without anſwer, for be declines it by 
own 

And ſometimes there was à more compendious way, name- 
ly, the iſſuing of a proclamation-writ to . 
two, or three in the court of king's bench, or that in default 
thereof the party ſhould be attainted of treaſon or ſuch other 
offenſe; where with he was charged; and this was 


upon a member of par- 
y the ſtatute of 5 H. 4. cap. 6, and 11 H. 6. cap. 11. 
Sometimes the lords houſe did make ſuch a direction, as in 
the caſe of Talbot, Nor. Par. 17 R.'2. mentiond before, p. 265. 
but it could not be effeAtual to attaint the party upon his de- 


| the mainower. 2. By way of appeal. 3. By way of indictment. 
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t caſe of Nur, 
«rl. 137. 1 Salk, 
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that 
r wane of 


words 
was 


reverſed for 


Theſe 
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* 
d , as by 2 H. 4. 25. —— 2 
cd Welle (6 tho it is true my lord: Coke ſaith, 
it is a miſtake Co. PC. p.'15. yet I rather think it was a mi- 
ſtake in my lord Coke, and that the judgment may be given 
either way, 71 . or Ae, fe 


e n privy ſg- 
net, which was made treaſon he fare of Me cap. 6. 


OW YT y a 


 1@2P.@ M-cap 11 
9 md al a 
and 18 Ex for clipping and 
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men e ee 
lemniry of the grear judgment in caſe of hi 


money, | 

niſhment. 2. It were unreaſonable to think, that the parlia- 

went ſhould make the counterſciting/ of forein/ coin.to have 

a greater kind of puniſhment, . 
AY 
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CHAP. VII 


face corruption of blood and Neal 
tions thereof, loſs of dower, ne 
7 goods, and execution. 


"HE antes if tbe judged bn bil a 
tit treaſon, or felony, is ion | | 
ny r 2 
wherein it is y provided, attaim 
e 
ſtatutes of 5 and 13 El, in treaſon for clipping and waſhing 
of coin; and upon the ſtatures'of 2 1 as, cap, 36, for acknov- 
ledging a recogrizance, Vc. in another's name, 1 Nac. cc. 11. 
for bigamy, N 
5 een riracy before commillioners of or 
and terminer ground 5 25 ſtatute 28 H 8. c. 15. by 
eee twelve men eee ee 
of the common law, he furfita his Lands and goods by the 
ſtatute of 28 H. 8. cap. 15. . 
blood, K w hereof. the comman law 
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thkes no 1 e e | 
forfeit as in caſe of felony, yet it alters not the offenſe, Co, RC. 


cording to the courle of the civil law, it works no-corruption 


blood, for tho thele offenſes within the cognizance 
orga Lazio ues, eee e 
trial being according to. the courle wil law, the j 
perl... tho capital, co not the blood. 

If there be an attainder of 
the ſea upon 


agrees Co. Litt. $. 745. . 391. nay, I think farther, 
the indictment of pi ae | 
ſtatute of 28 H. 8. be formed as an indictment of robbery at 
err law, u. vi & armis & felonice, Nc. that he might be 


e it in the king's bench, as ſor a 
tobbery, as I have ellewhere made it evident. 
But indeed, if the indictment before theſe commiſſioners 
run only according to the ſtyle of the civil law, tis pirarici 

b, then the attainder thereupon the ſtatute of 
28 H. 8. tho it gives the forfeiture of * cor- 
rupts not the blood, and ſo are thoſe two books of the ſame 
hor, Co. N C. cap. S to be reconci- 
led, Which without this diverſity would be adi : 
vide H. 1 3 Car. B. R. Hilliar & Moore. 
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be father and two ſons, and the el 


and dies without ifſue in the life of the 


younger ſon ſhall inherit the far 
not mention his elder brother in the con 


the life of the father, 


| father, the 


her, for he needs 


of his title; 


veying 


but if the elder ſon attaint ſurvive the father but 4 day, 


and 
die 
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(a) Dyer 274. 


ving, 


ing ſuch ſon alien werte li 
from the father to the youngeſt ſon 
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brothers, the elder is attaint and have 


without iſſue, the lands in 


not deſcend to the 
ther 


if there be two 
and dies in the life of the younger, and then the youn- 
, for the 


4015 
But 

iſſue, 

ſhall 
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en. 413. 
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()'P. 16 Car, 4. reported by the nams of Cllngwaad and Pore, 1 Sid, 193, 
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that impediment, which would have hindred the deſcene to 

them. Co. EC cap. 106. Courtney's cale. | 
It Nor. Frl. 25 E. z. 25, that Joby Matrevr, 

that was attainted of treaſon in ene 

tun be king of än in blood, her ic was ror © 

and therefore there is enatted a general reſtitution as well in 

blood, as to his land by a charter enacted and confirmed-in 


pe Cs EE CY 


u. As ro the fend mater, namely de bibi of th 
wife's dower. 

_ Ar common li the huſlund being bus fact reaſon os 
A ED Che ah tes gan ER 
ig atm ec x 1 41 

747. but not upon attainder of miſprifion' of trea- 
ſon; fan; bat BY tis fry of 2.6 cp. 12. and 3 E. G. ce i. 
tho her huſband e ſhe ſhall 
not loſe her dower. 

But by attainder of her huſband of high 
1 wi hall de ber dower ur thi 2 

e of attainders of ſuch treaſona, where peclal 
I . _ 
of 5 and 18 Eli, 2 


bs 


BE” — — 


wy Hiftoria Plocitortitt N 


fie 80) the Freehold during'the life df de geg in ra, 

and not barely a pernancy of p rofits : adjudged 7: 29 Eli, 

Clenche's rep. Venable's caſe, how BY 7 (e) G. Lin. 

8747. and the ſame law it is for tenant of life attaint. 

JR ge of I I oa ple pi 
no forfeiture, regularly it belongs to the | 

— An a 

By decem of Kew, if the anceſtors be attaint of fe- 
lony and executed, yet his lands ſhall not eſchete but deſcend 
6 the bay ee auaice by, rg/ouye of Ein, they 
are not privileged by the cuſtom from eſchete. 

: Bur if he be any way mint of besten, yet the forfeiture 
thereof belongs to the king norwitbſtanding that cuſtom, 
8 E. 2. Preſcription 50. Lambert's Perambulatio Kamtie, p. 5 51. 

Tf the tenant hold lands of a common perſon, and com- 
mit treaſon and be attaint, yet the forfeiture be Sr 
king of common right, as a royal eſchete; but if ſuch per- 
ſon commit felony or petit treaſon and be attaint, the lands 
eſchete to the lord, of whom they were immediately held, 
only the king ſhall have the year, day, and waſte of * 

nement ſo ee for felony or petit treaſon. Hanf. Prero- 
gativa Regis, cap. 16. (4) 

The commencement of this year and day is neither from 
the attainder nor hems ths lac of the » 
from the time of the inquiſition found, tho the ſame be not 
ſound for many years air te deat of the perſon attaint. 
49 E. 3-11 

f cnt in ir for io he hull fel rh 
of his wife be attaint of felony, ſhall have the year, 
day and waſte againſt the wife, de A n Rn in 
reverſion. 2 748 (e) 363. Coro. 327+ 
but of this more hereafter. 

The relation of the forfeiture or eſchete of lands for trea- 
ſon or felony to avoid all meſne incumbrances is to the time 
of the e committed, 

A. and. B. jointenants in fee, A. is attaint of treaſon or ſe- 
ler and dies the land ſurvives to B. but yet . 

4 
*) 2.185, (4) See May. Chart. cap. +2. 3 Co. Inflit. 36: (0) 199.6 
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ticle of the ſorſeiture, H. 10 Car. Rur. 342. B. R. Harriſes and 


Walden. 
e — I et ee gh 


ſon or felony by confeſſion or abjuration upon an indictment 
committed before the alienation, the 


| ery. ppi 
a itſelf, . nag 
1 9 8 0 
49 E. z. 11. 7 E. 4.1. C. BC "py 4- Mou: 2 
e eres = ro by 


; allege contrary to the indict 
ment, that the felony or treaſon was committed after t 
alienation, and not before, Co. N C. ubi ſupra 3 2 E Syer's 


by wag ch 5 

then is 
rern . i lt, e. it ces 
to the time of the outla in as much as the writ 
of al entered ad corn no certain time of the offenſe 
committed, cited to be adjudged 5 E. 6. Co. Litt. &. 4. fol. 1 3. 4. 
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2. Again, he could not in that caſe have removed the 
goods our of the cuſtody of the offender or party zccuſed, 
and deliver them over to the conſtables or to the Villata to 


de felonia unde rettatus eft, refiduum bonorum 

lud regi remaneat: Bratt. Lib. III. 123. Flera, Lib. I. cap. 26. 
43 E 3. 24. 44 Af. 14. Stamp. P.G Lib. II. ch 32. d EC 
228, 229. ki) . aro 0 

And poſlibly the ſame law was, tho he were not in- 
| but de; fafFo had committed a felony, but 


| „if he had been indidted. or appeald by 


It ſeems, that by the ſtatute of 3 E z. cap; g. and the en- 
ſuing ſtatutes, whereby it is enacted, that no man's goods hall 
be ſeized into the king's hands without indictment or due 
proceſs of law, that it was held, that this kind of ſeizure of 
the goods of a perſon accuſed of felony, tho it be only in 


cuſtodiam & cauſa rei „ hath been held ul, if 
the perſon were not firſt indicted, or at leaſt appeald by an 
I | approker ; 


(g) See Grate Tr. Vol. IV. 5. 615. Sir V. Parkins's calc. 
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2 and ſo the books ſeem to import of 43 E. 3. 24. 
e and expreſſy my lord Coke, P C. cap. 103 
p. 228. | 

the ſtatute of 25 E. 3. cap. 14. where a party is in- 
3d of felon - the promls Graded b that ſtatute is firſt 


And this is more than a ſimple ſeizure, ſuch as was before 
at common law, for if the party came not in, his goods are 
forfeit upon the award of the exigent ; and if he came in, 


ing his upon ſecurity ; but it ſeems the ſheriff is to 
C 
ſufficient for the ſuſtenance of the priſoner and his family. 
Quere, whether in the caſe of ſuch a ſeizure a ſale for a 
valuable conſideration before conviction and after ſeizure do 
not bind the king, as it ſeems it doth in a caſe of ſeizure and 


24 77715 
b 


of 


1 


* &# 
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ſheriff and other the king's officers, as by lords of franchiſcs, 
that there is nothing more uſual : uide Dalton's Fuſtice of 
| Reg, ae 7 in affirmation of WS that the officer 
ill take that the goods be not and 
— — e 
lirer them to the town ſafely to be kept, until the priſoner 
be convict or acquit, and cites for it Gan, 192. 8 Rep. 111. 

and B. Forfeiture 44. © Fe Be ren 
It ſeems the nion therefore of my lord Coke, RC cap. 

the law, at leaſt as it ſtands. upon the 


* 
& 
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There be nevertheleſs ſome things, that accidentally. hay. 
pen, that ſuſpend or abate the execution. | 

1. Reprieves ex arbitrio regis vel judicis, the king may by 
ö precept under his great or privy ſeal, privy lig- 
net, or ſign manual, yea by ſignification under the hand 
of the ſecretary of ſtate, or at this day by the ſubſcription of 
a maſter of requeſts, command the reprieve of one con- 
demned of treaſon or felony. 
| And altho the judge, by whom judgment is given, ought 
ge vr yi a 2 
or treaſon before et he may u 
Fre e. 

And this reprieve he may * he hath granted 
„—˙ eter. he Cn. 
ment of the commiſſion. Dy. 205. 

There are other reprieves, which are not arbitrary, but quaf 
de jure. | 
„ FE IRR" for tho pregnancy be no plea 
to delay judgment, yet it is a plea to delay execution, and 
therefore whenever any in treaſon or felony is gi- 
ven againſt a woman, it is the duty of the judge, before he 
finiſh his ſeſſions, to demand of her what ſhe can allege why 
execution ſhould not be made; yea in all caſes, where a 3 
ſoner attaint is brought into another court, — 8 
another ſeſſions, he ought not to have any award of execu- 
tion againſt him, till he be firft demanded, what he can ſay, 
why it ſhould not be, for poſhbly he may have a pardon af 


ter judgment. 22 Af. 751. | | 
This plea of in retardationam execktionis hath 
theſe incidents to it: 1. She muſt be with child of a quick 
child. 2. If it be alleged, the judge, before whom it is al- 
Pa, nin an inqueſt of women ex officio to enquire 
the truth of her allegation, vis, whether ſhe be with child 
of a quick child, and if they find ſhe is, then her execution 
is to be reſpited, if not, ſhe is to be executed, | 
If it be found by the jury of women, that ſhe is ſo with 


nn 


. child, ſome have uſed to command a reſpit of her execution 
till a convenient time, for inftance a month after her deli 
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2 the miſpriſion br concealment thereof be a crime, which 
the common law defines what it is. | 


: 


IF a man knew" of a treaſon, by th 


time he was bound to reveal it 


LIF 


Ft 
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and declarations of treaſons between 2 
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ſo 
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E.3. 


treaſon not containd in 2 
R C. . 24. 


any other 
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(#) la the caſe of Richard Oliver, Kel. 33. 


1 if a ſe 
3 


eee 
of 1 V/2 BOM. cap. 10. hath as 
repeald the ſtatute of 33 H. 8. cap. 23. 

treaſons in one county committed in another, i Nath 
not the ſame ſtatute as to the trial of murder and 
miſpri FCE 
ain 


the 


In caſe of miſ T Mae and miſpeiion” of levy, 
as well as in of treaſon or felony, or acceſlary there- 
unto, a Per ef this kingdom ſhall be tried peers, but the 
indictment is to be by a common 2 Co. Infl. 49. 

The judgment in caſe of miſpriſion of treaſon is loſs of 
* = 

im 


By what hath been ſaid touching miſpriſion 
may eafily collect what is the crime of miſpriſion 
namely, that it is the conceali of = felony which = man 
knows, but never conſented to, is di 


ther principal or acceſſary in the felony, and conſequently 


I be judgment in caſe of miſpriſion of felony in caſe the 
concealer be an officer, u ſheriff or bailiff, Et. is by the ft 
| tute 


— 2 
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tute of Weſtminſt. 1. cab. 9. (e) impriſonment for a and 
b n ee if Dy Wctgiten it is 

And note once ſor all, that all thoſe acts of parliament; 
that ſpeak of fines or ranſoms at the king's pleaſure, are al- 
ways interpreted of the king's juſtices : vide Co. MagnaCarta ſus 
per ſtat. Weſtminſt. 1. cap. 4. in fine (f) & ſchius alibi. 2 K 3; 
11. 4 voluntat een 


. 


's in curid, not in camera. 


„ 3 
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f det crimes, chat are conſequentilly miſpr. 
ſion of treaſon, ſome offenſes are made miſpriſion of treaſon, 
as à kind of ſubſtantive offenſe, — 


making of treaſ but particularly enacted. 


ance, are as follow : 
- 14 Ex cad. 3. © DEAE, OM 
eh not to be current in this kingdom, their 
« procurers, — — as in caſe of 
4 mii priſion of treaſon. 
„„ ＋-W̃ rhes af (altered ee 
Fs wg og rr er AE os. err 
forters, for, as hath been obſerved p. 2 36. in ſome acts of 
ment aiders being joined with procurers, counellors — — 
ters are intended of thoſe, that are aiding to the fact; but 
in other acts of parliament, where the word aiders is joined 
with maintainers and comforters, it is intended of thoſe, that 
are aiders ex poſt facto to their perſons; er this dee m 
the penning * al of pres for the firſt part 
5 El cap. 11. 18 Eli, cap. 1. 1 Mar 2. £ 
coin, 2 part this GR et 
13 Elix. cap. 2. touching publiſhing abſolution, where 
che former kind are edel to be mib; the ſecond incur 
— ks 2 Rl. cap. 1. 
El. cap. 2. « If any bull cr ablokaion, or inſtrument 
6 
Ly hon. — perſon be moved or perſwaded to be recon- 
« cle I be conceal th bel of motion or perſwaſion, 
© and doch not diſcover or it by writing or otherwiſe 
within ſix weeks to ſome 2e erin af he ſhall 


for miſ 


*» 
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C HAP. XXIX. 
Concerning petit treaſon. 


(H, it was petit trenſon. 
is uc of 253. and are 
wore er 


3. The 
or ſup or, tO he ov 
All perit treaſon'comes 

Felonies, where petit treaſon is not excepted, 
pardoned petit treaſon, and ſo at this day 


- + #4 ++ 2509 pd 228 + ae 
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23. (e 

35.4 dads of a maſter or a 
unleſs it de ſüch u killing, as in caſe of another 
be murder, and * an 


co 


rand * n 


| the his 
) Briezon adds, or the nen of bis fame Aude 


* © The reaſon of this is, becauſe 
2 r dicted 
cies, 6 Co. Rep. 13+ J. but then by 
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Blechenden's cale. | $0 | 
; If che wife or ſervant command ane t beat the huſband 
or maſter, und he beat him, whereof he dies, if the wife or 
0 mat be in the ſame houſe, it is petit treaſon in the wiſe or 
ſervant as principals, but murder in the ranger. Gronge. 20, 6. 


Lee Placitoram Cree ot 


"The wie killing her huſband: | 
"He he wk il or it is murder, ks how 
fon becauſe there is ſubjeHtion dus from the vie to the huſ 
band,” but ner e conver. 
If the wife be divorced from the huſband cauſa atulrerii vel 
ſcuitia, ſhe is yet a wiſe within this law, becautle this diſſolves 
not the vinculum matrimonii by our law, for they may coha- 
been but otherwiſe it is, if they be divorced tauſa con- 
ſanguinitatis or precontraftis, for then the witeulas = Gillotyed, 


yet ſhe is not a rig en the 
was merely void, tho perchance ſhe 
en Ape os the former clauſ he may pn with 4. 
and he 
1. dergyman 
Wa , 
kill the biſhop of 
kill the biſhop of 


a crept — in tha fbedlh wfL and af 
by diſpenſation take a benefice in the dioceſe of B. if he 
"the biſhop of one dioceſe or the other, it is petit trea- 
for he owes and ſwears ears upon his inſtiturion canonical 
the biſhop of each dioceſe. 

mn of kl memos ens © 


ne | 
e bilhop of „ dinem 
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But if the princi 


be burt (ü bur (b R C. 
„ ug ger oa = 2 then 
ede hee a ok of yr t treaſon. 
But the judgment againſt a convict of petit treaſon 
is to be drawn and hanged, mew if endo collum. 
ene tells us, ———ů —— 


ena 


LO) The juigment 1 con-. drawn and beret, Co. PC. . 211. and 
vi of petit treaſon (or in caſe of _ ſo is the conſtant practice. 


is all one as in high _ CT 


| 4 — — 
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of - © 2 35 ©» 
Concerning hereſy. and apoſtacy, and the 
| _ puniſoment theres. : g 


generalis 
aliter pradi. 


ſentis vel docear, quam doces 
whereas the antient councils and 


100 A 123.6, ch Then it was capital, Zib, 1 Cod. tit, 1. L 3. 


. 


- 


torum Corte... 


mmm 


c — 
* 


tions, whereof ſee the gloſs of Lindwood in titulo de Hæreticis, 
cap. 1. Reverendiſſims ad verbum declarentur-: the definition of 
Oroſtead, tho ſomewhat general, ii much more reaſonable 28 
we have it given by Mr. Fox, A#s & Mon, part. 1. p. 420, 
Eft ſententia humano ſenſu cletia, palim- docta, pertinaciter do. 
fenſa ; but of this more hereaſter. 


In this buſineſs of hereſy, and the puniſhment thereof, 7 
ſhall, as near as I can, uſe this method: 1. I will confider in 
general who is the judge of „ WIT tothe common 
and imperial law. 2. Who | 
ing to thoſe daws. - 3. What the puniſhment of an heretic is 
according to thoſe laws : then I ſhall conſider more: ſpecially, 
viz. 1. What was the method of the conviction of hereſy ac- 
cording to the antient law uſed in ug land before the times of 
Richard II. and Henry IV. And 2. What was the uſual pu- 
niſnment of; hereſy. here in 11 before the time of Ri- 


chard II. to the twenty-fifth. year of king Ha VIII. 4. What 


is the method of proceeding, and how the law touching here- 


men ſubject to their cenſures: the eccleſiaſtical judge got 
* | 


. 


_», = 


_ 356 
depured 


: 
E 
A 
: 


2 — 


Cy A 
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viz, certain inquiſitors 


ther extraordinary, 
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this abjuration might be required not of choſe that 
F 
were graviter ſuſpecti; and if they reſuſed it, they 
to ſentence them as convict: Eu de Hereticis, cap. ad abo- 

2. A contumacious heretic was among them of two kinds: 

1. Such as ref to appear before the ordinary, being ac- 

cuſed of hereſy, and thereupon were duly excommunicate, 

and ſo continued excommunicate for one year, tum welt he- 

reticus condemnetur, and was thereupon or left to 
the ſecular power, de hereticis, cap. 7. cum contumacid i 
Te. 2. Where the party of hereſy was 
and abjure, ſuch a one might thereupon be ſentenced 
heretic, and deliverd over to the ſecular power, but 
had this favour 4 ag ood 
willing] * 8 ü jured, f to 
N e 
he was ſpared. Lindwood de Hareticit, cap. Reverendiſſimr verb. 

relipiſcant, & Ri de Hereticis, cap. ad abolend. verb. ſponte 

recurrere; but then the ordinary might detain him in priſun: 
vide accordant 1 Mar. Br. Hereſy. 

3- A relapſed heretic: herein they diſtinguiſh between 
fel relapſus, & werd relapſur: Lindwood ds Harericis cad. item 
quia, verb. relapſo: 1. The former'is where a man is accuſed 
of hereſy, and is under a great ſuſpicion thereof, but not 
convicted, only the ordinary puts him to abjure, which ac- 
„ and afterwards doth entertain, viſit, or 


D. 


It 


1 


= 


P = 
lar judge to be executed. Lindwood 
tal. cap. 8. at de bereticis. + 
man being convicted of hereſy, 
hereſy, if be be i convicted 
can be no ſuſpenſion of the ſentence by the ordinary, tho 
the party repent and conform, but he muſt be deliverd over 

2 | to 


Hiri Placitorum Crane 


A to the penalty of death, ultimum ſupplicium : it Mull 
ſeem the antient imperial conſtitutions made a difference be- 
F.. it appears by 
the edict of Theodofius, „* * 
natiſts were puniſhed wit death, : 1 "rey 
. Dt ibidem cap. 6. and enemy ol 
ced the 0 to i 13. _ 
OE I ſentences, e eg 
with exile, ſome, with extermination from the city, ſoms 
with pecuniary mulcts, and ſome with confiſcation, which, it 
ſeems, was the moſt uſual puniſhment : but it ſeems, that by 
the conſtitution of the emperor Frederic, (which yet is not 
extant) Hodie inuliſtincte ili, qui per 4 wc ecelefiaſticum ſun; 
damnai de heref, quales ſunt per rinaces & relapf, qui non petunt 
miſericordiam ante ; ſunt danmandi ad mortem per ſa- 
culares poreſtates, & per | eas debent' comburi ſou igne eremari. 
Lindwood de hereticis, cap. Reverendiſſimæ verb. panas; and 
from this conſtitution Su rarer ent} 

"took 


its | 

8 de anon law, it is true 
ag oak cenſures, injundtion ee thy 
en of ebe be 
9 but yet the made e ——— 
tions to e id der erde thn they at 
authority; 1 others impriſonment by 
dinary, EF ee WING), te: whatdee they af 
ventured hereupon only in ſubſervience to civil conſtitutions, 
or whether by their own pretended power, be doubtful ; 
r 
tions: vide Lindwood--de - hereticis cap. Reverendifimez verb. 
confiſcata, & ibidem Item quia verb, ſententialiter, 

But i as to the'infliding of death upon heretics, their 
canons go not ſo. far 'as; that; neither indeed need they, for 
roam ops ing aakags them to enact ſuch ſe- 

W buſineſs by ſentencing ng 


L 2 | 
(e) | For in England before the fatuts were forfeited by a conyiRtiop for here- 
H. 5. cap. i. veither lands nor goods fy. 3 Co. Inftir. 43. 


— oo 
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aue and then leaving ln wo the ſeclar pover, fo 
* er was only in nature of their exectitioner 
3 Te Git cis of Won n ee ent 
A bad woes wa the life of the of: 
led eine" are” #5 hi echlat power, Extr. de 
verborum fighificatione cdp. Novimus, yet we find no ſuch cur- 
teſy for heretics, but the princes, that do not eſſectually pro- 
ceed according to the utmolt of their power to eradicate them, 
are threatned with exconimunication, and accordingly they are 
ired to take an bath to perform it, Extr. de hereticls cap. 
abolendam. (*) 
Fare e A eee 
an heretic by the it was left to t 
i per vi hes ace. I he pr on convicted were 
a la n 
r but if he were 4 
within the greater or leſſer orders, he was firſt ſos 
lemnly degraded, beginning with the chiefeſt order he had, as 
8 and ſo to the loweſt, dummndri per ecclefiam 
debita puniendi, cleri- 
na ru degradatis, Extr. de hereticit, cap. Ex- 
Ore aff he e 


——— 


communicamus; 


decretal. de penis —— Fox's afts and monuments part 1. 


p. 674. the of William Sawtre. 
This by the latter canons might be by one bi- 
den d more. 


When the ſentence was given by the ordinary, and the of- 
us left to the ſecular power, he was deliverd over 
lay-officer, and then a mandate or writ iſſued from 


to 
the chief magiſtrate to execute = ee 
ſecular law; of this mote 

Segeln de 


3 


pow 
hereſy, and then omni appellatione poſtpofita ſub» 
CE ecting 
2 Conftiz. Frederici, $.6. (t) Vide Zinn“ de Lerni:is, cap. Tinall- 


1 *** 


— 
—— — 


390 | "Hiro Pleciterwts Caron. 


males. bers to their ſentence; (0. 2 How 
ow fre Mah wi 


glow gies of iter, «it wa manage and 


11. | 
Therefore how. * 8 = 8 
gland before the time of Richard II. * 


ee 
tations, nat ——_ account js. given xl 
The l N hereſy was proceeded . Fa 
at the common law of, two kinds: 1. The-convecation or a 
provincial ſynod. .. 2. The divcelan or büheh af che d. 


7 4 a 
= —— 


er, e 
(thus it was done in 
Corona, Lib. III. (6, 
who was convict in the 
archbiſhop, who 


2. As to the poyer 
hath been diverſity of opinions 
; ' e f 4 0 ** n. 1 


2 "OO Glider Cline babe 80 OP POR. & ; 
Tpeaking of the ſeverity oß the 2 en See alſo 
and the — — Frederic, (che au 

of the conttitution afore-mentiond 


burning heretics) ſays, Bodem die, quo 
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comburendo in the 


2. The Wrir de 'barevito 
gene nl th 
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debe ck al fame: opinion (g) and ſo ſerm bo retzaRk wha 
he had before deliverd in his 1 2th : 


This buſineſs will be farther in the ſequel of this 
chapter, for the preſent I ſhall only ſay thus much. 

1. That the dioceſan, , as to ical cenſures, may | 
doubtleſs proceed to ſentence hereſy. 2 


2. I think that at common law, and ſo. at this day, (all 
former ſtatutes being now repeald by. 1 Eli cab. 1.) if the 
dioceſan convict a man of hereſy, and either upon his refu- 
ſal to abjure, or upon a relaple decree him to be deliverd 
over to the ſecular power, and this be ſignified under the ſeal 
of the ordinary into the chancery, the king might thereupon 
by ſpecial warrant command a writ de heretico comburendo (b) 
to iſſue, tho this were a matter that lay in his diſcretion to 
8 or refuſe, as the might be - circum- 


And what is here ſaid of the dioceſan or biſhop of the 
dioceſe is true alſo of the guardian of the ſpiritualties ſede 
vacante, r 
miſſary, or official of the dioceſan no cognizance, un- 
leſs by ſpecial commiſſion as an inquiſitor from the pope; 
and Linwood gives the reaſon de hereticis cap. Item quia turpis 
verb. ordinarii in gloſſa, Eſt enim' cauſa herefis una de majoribus 
caufis, que pertinent ad ſolos epiſcopos ; but the ſtatutes of 2 H. 4. 
cap. 15. 2 H. 5. cap. 7. While they were in force, gave. the 


cognizance of hereſy, as well to the biſhop's commiſſary, as 
the biſhop. 
2 3+ But 


.» (g) Lord Coke does not intimate as if the firſt only, which he ſays may be ge- 
he was of this opinion, or had retracted thered from the act of 2 . 4. 
what he had ſaid in his 12th () Whether this writ lay at common 
(and had been folemnly reſolved in law, or was introduced by the clergy 
Canedrie's caſe)z he ſays indeed, that about the time of Henry IV. hath been 
from the ſtatute ds 2. a. may be ga- made matter of : fre State Tr. 
thered this conclufion, that the dioce Vol. II. # (275. if the common law 
hath juriſdiction of hereſy, and accord- gave ſuch a writ, it will be difficult to 
ingly it was reſolved in Zegate's caſe, reconcile it with what our author ſays a 
nd that upon a conviction before the little below, that the uſual _ was 
ordinary of hereſy, the writ de heretico confiſcation and baniſhment, that 
cemburendo doth lie; this he mentions 5 R. 2. was the firſt temporal law. againſt 
as alſo reſolved in Laa. caſe, as in hereſy, which yet went not ſo high as 
truth it was; but to this laſt reſolution death, but only to impriſoament 
he doth not declare any aſſent, for it is eccleſiaſtical cenſure. 
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it, bur por excluſive of the ood ea — 
b that perſiſts therein before and after the ſentence; 
de 1 0 e apy 1 Mar. Be, Hanh 1. and a 


ben 3 
1220 ca poo wa anſatz, ad is 
"= vide 20 H. 3.011 touching Ernald 
neg, who was com herd, and his goods ſeized 
uſe ; the like, Clayſ. 26 H 3. 1. 4 5. pre Stepbano 
. as to corporal puniſhment ſuch. * 1 — — 
uſt or le 1 
| h de Diceto, ſub anno 1166. in the time 
rn, E% — 
„ yep 1 od 
ibus epiſcopis. "I 
7 jure the forfcirure of goods was then 5 


But 
conſiderable: vide Co. N C. cap. $. the forfeiture ery 


inttoduced by 2 H 5. and that ſtatute being repeald, ceaſeth. 
And in the firſt temporal law or pretended law (Y made 
ene 5 R. 2. ch 5. where, upon certify 
into the chancery, commiſſions ſhall iſſue 


tothe th „ che the offender, it is 
Kr; Dude 


to the lay 
church, ſo that it ſeems the 

4 not kk. 4. fatto exceed impriſonment and eccleſiaſti- 
cal cenſures; and yet it ſeems that Swinderby\ and others in 
the time of Richard IL. before the ſtatute of 2 H 4. were or- 
deted to be executed for hereſy: vide For pant 1. p. 580, 
wands eee e 
cer dre e 


act. ſe the commons never Bense hen were 
ene orderd to be executed for hereſ 18 
next ſeſſion of parliament it was annuld, reign, and as to Swi . 
altho by the prelates means it hath been ſays, he was declared an heretic, br 
continualy printed, and the act, which n 8 
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This ſtatute gave in effect the whole power to the dioce- 
ſan, and upon this account William Sawtre (m) after ſentence 
and ion in the provincial ſynod of London was burnt 
in the beginning of Henry IV. s uſurpation ; the whole pro- 
ceſs and hiſtory whereof is deliyerd by Mr. Fux in his acts and 
monuments, part 1. 5. 674, 675. and yet it is obſervable, 
this was not done barely by the order of the dioceſan (), 
but a ſpecial writ de heretico,comburendo iſſued to the mayor 
and ſheriffs of London to perform the ſame, Which writ & 
there mentiond verbatim, and is the very ſame, which is re- 
cited by F. N. B. fol. 269. and was the warrant for the burn- 
ing of William Sawtre. . ci e | | 
Now touching this matter we are to obſerye, that the 
parliament: of 2 H. 4. began the. 2oth day of January in octa- 
bis Hilarii, | it continued till the 10th of March following, 
William Sawtre, having the year before been convicted for 
| hereſy before, the biſhop of Norwich, was upon the 22d and 
24th of Febr. 2 H. 4. (which: was fitting the parliament) in 
the provincial. council held in St. Paul's, London, convicted 
and ſentenced, as a, relapſed heretic, and an heretic to 


be. puniſhed ;. this was done in the provincial council be- 
gel, 


teſte 26 Febr. 2 H. 4. per ipſum regem & concilium in parlia- 
mento, and is entred verbaim in the parliament · roll 2 H. 4. 
; . * 5 1. 29. 


() He was à pariſh ' firſt of vict without « writ, unleſs he was pre 
St. Margaret of jor aq Yoni) of | ſent at the ing the ſentence, ſee 
Norfolk, and afterwards of St. Sythe's State Tr. Bol. VI. Append. p.1. beſides, 
church in Sythe-lane, London, was as our author obſerves below, this act 
the firſt, who a to have been exe did not till after Saweye was fen- 
cured for formal hereſy in England. renced, ſo that how it can be faid, that 
(7) Nor could it be ſo done, becauſe ir was upon account of | this act that 
he was not ſentenced by virtue of the Saworre was burnt, I know not, except it 
act of H. 4. which extended only to con- be with regard to the encouragement 
victions before the dioceſan or his com- the clergy might take from the proſpett 
miſſary, whereas Sautre was convicted of it's paſſing for antici the cxer 
before the convocation 3 and even on a ciſe of fuch a cruel (tho to them defirs 
cons ĩction before the dioceſan the ſhe- ble) power. 
riff had no power to burn the party con- 
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#. 29. and is the very ſame with that in Firzh. N. B. before 
mentiond, and agrees verbatim with it ; and this writ 
Sartre was burnt, being firſt ſolemnly degraded. | S 
mencement of the parliament, was before the end of that par- 
lament, and conſequently before the ſtature of 2 H 4. cap. 
1 5. paſſed, which paſſed not till the laſt day of the parlia- 
ment, wiz, 10 Martii ; ſo that at that time the offender could 
not be executed but by writ de heretico' comburendo, for the 
dioceſan had not power by his own immediate warrant to 
command execution, till that paſſed, which paſſed not, till at- 
ter the definitive ſentence. 2 
gainſt heretics, which was the foundation of the ſtatute of 
2 H 4- cap. 15. and was granted by the king de conſenſu mag- 
num & aliorum procerum regni in preſenti parliamemto exiſten- 
tium, with ſome additional which were alſo drawn up 
into the act of 2 H. 4. cap. 15. but in that anſwer no con- 
ſent of the commons appears, and yet the act was drawn up, 
proclaimed, and, as it is now printed, is recited to be at 
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« not as evidence againſt the offender, but the ordinaries to 
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inflifted,” Pur the ordinary's:-power was left arbitrary” and un- 

limited therem. «VE a | 1 
By the ſtatute of 25 H. 8. cap 14." there! was ale | = 

cen made #16 th pin of heel 


11 


e only ſhall'be : 
—— 1. Speak 


ing againſt the of the pope. 3 
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a — their {vera jariſlPtinnk totaky 
and juſtices « peace, Ve, to take in- 


Fe et brew the coma oredt. 5 

7. The commiſſioners or any tes of them to mae pro- 
5 ceſs againſt che offenders into all the ſhires of England 
Wales, as in caſe of felony, and upon their appearance 
. 
offenſes according to the laws of this realm and this ſtatute. 

8. Commmiliioners or rwo of chem have power to bait per. 
fors cala till trial. E 2 13 


cn 12. vis J R 2. 2: Ha. 
2H. 258. IAT 35 K K andull eber flatures mils 
e n 

By the ſtatute of i 2 Þ: WM, cap. 6. the ſtatutes 


bang VIII. ny PR food fl repeal, and 


thus 
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m_ 1 archbiſhop afterwards 
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Parre, who were put to death much a- net's Hiſt. of Reformation, IM II. 5. 118. 
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3 . en e 
r beſides what 
by 1 E. 6. — 


2 9 te that was never the ſtatute 
of Rü nor any other ſtatute Y 
© eccleſiaſtical j of. 


« ries be in che ſame ſtare for proceſs 
« knowledge of cauſes belonging to the ſame, Arr ve 
2 © theſe points as the ſaid juriſdiction was in tis a th year of 
VIII.“ which doubtleſs repeald all ac made be- 
3 and 1 2 R&M in or alters- 
tion of the eccleſiaſtical juriſdiction, or the les'or forms of 
their proceeding by Henry VIII. or Edward VI. | 
V. i come now! to the times:of — 
By the act of 1 El cap 1. . whey > DA 
1. The ſtatutes of 1 URN M. cap. 52. 2H 4. 
2 H. 5. are repeald, Con Fines the le pion, 
ing hereſy ſtands as it did at common law, with ſuch far- 
ther additions -as are made that ſtatute of 1 EA 2. The 
queen, her heirs and rs to have 
fa nd feat wit thong 
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in their convocation. 

Upon this ſtatute theſe things are obſervable:  . 
1. By this ſtatute the antient common law- was revived 
for the conviction of heretics, and delivering them over to 
(lecular power, VO OT EAT 
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ther in » proviecial pounti, abby dnn ane and ac 
3 it is ay: C ch. A] the 7 of here- 
Ne e ber find no particu- 
ar inlv hed inthe ge $ time(s), but in the caſe uf 
E — — and accord- 
. 
and did iſſue in the 
. Legat and Wightman uad et of 4rianiſm before the 
dioceſan, een eee ie vere cooling 
burnt (u- via 's Chronicle, p. 4465. 
eee e eg 
and thereupon delivering over to the ſecular power, and exe- 
cution,of the offender by writ de here tico comburendo, namely 
| by ſentence, of the commyſſoners for eccleſiaſtical cauſes in» 
che ſtatute uf 1 Elie but this takes not away the 
conviction ai hereſy by the dioceſan er in a provincial coun- 
cil, but ., and thus 
it was done 17 Elix. ape Fohly Trters and Hemry Dirwers (x), 
Fleming, cotivift of hezely before the commiſhoners for A4: 
1 and theteupon a writ de beretico comburendo iſſued. 
eee the rf te common 
2 to e of the common la w 
— — and refuſing to 
— — and cherenpon deliven co dle cw 
Wer. 
| * tir ths vont g no writ d cou, nor can the 
chancellor or keeper writ upon a fienificauit by the 
nr 62 
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alone, for of convictions before the com- 
miſſioners ſore inſtances are here men- 


tiond b on 

(a) not to have been 
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lord Coke, for that the ſtatute of 2 H. 4. 
cap. 15. which gave-the writ 4 bere- 


tico comburendo was repeald, and at 
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the life of a ſubject 
and that 


2. Admit @ general certificate without Thewing the parti- 


cular cauſe. of hereſy were 
the ſtatute of 1 Eli it muſt 


mon law, direQs what 


king and his council are to give the 


writ, and therefore mult 


« under for a year, they are to be con- 


„ demmed as heretics 3” Sexr. decretal. Anglic, P. 1066. Pref. 
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bare, miniſterial acts by the king and his council or chancellor 
in ſubſervience to the eccleſiaſtical juriſdiction, but they are 
acts judicial, where they are to exerciſe both à legal and well 
warranted diſcretionary judgment, and therefore muſt have 
the cauſe beſore upon the ſuiſcauit, and not by a bare 


of the return appear, that it is not 
ought no warrant to be granted for the iſſuing 
of the-writ, and if granted, yet the writ ought not 
and therefore or fignificavit mult be ſpes 

e eh Wir 


The fame reaſoning holds io for he liberty of 
rtr cg Eid ep 
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only whether there were ſuch a ſentence (4), but whether the 
thing, for which the party was condemned as an heretic, 
were really hereſ but to avoid all difficulties of this kind 
this unuſual clauſe is added, thut herein eredance ſhall be given 
to the dioceſan or his commiſſary. N . F 
Me are here in the caſe of an act of, parliament, an a4 
that introduceth a new circumſcription of hereſy, an act that 
concerns the life of the ſubject, in a buſineſs, which after the 
ordinary hath his ſentence, is now wholly left to the 

king, who, tho he be ſupreme in matters eccleſiaſtical as well 


as temporal, yet in the iſſuing of his writ d# Þeretico Is 
acting 
tence, 


ol 


yendo is looked upon by the eccleſiaſtical judge, as 

his ſecular power, for that is the concluſion of the ſentenc 
wiz. that he be left to the ſecular power, in this he acts not 
miniſterially but judicially, ard therefore upon all accounts 
mulk have a certain return of the cauſe of the hereſy, and 
if it ſhall appear to him, or to the chancellor, that is to ſeal 
the writ, that the return contains not any certainty of the 
hereſy, or that, which is returned as an hereſy, be not ſuch 
as is deſcribed by the ſtatute of 1 El, no writ de heretico 
comburendo ought to iſſue, whether the conviction be by the 
high commiſhon, or dioceſan, or convocation. () . 


2 | 21607 CHAP. 
4 There could be no room for thi degraded 3 the. vil efefs of which 
A becauſe, ' unleſs the ſheriff 2 are, that the excommunicated is 


at pronouncing the ſentence, the 


ſcru 
pre 
2 H. 4 to de- 


ordinary bad no power 
liver the heretic to the 
the ſheriff proceed to execute him with - 
out a Writ. 
() Since our author wrote, altho no 
alteration. has been nas in the defini- 
tion of hereſy, which ſtill ſubfiſts upon 
the foot of the ſtature of 1 Bliss. yet the 
ſeverer part of the puniſhment is taken 
«way, and the doubt removed, whether 
the party be liable to a writ 4 hiererico 
conahure do, for by 29 Car. 2, Cap. 9. 
This writ and all ing! thereon, 
and all capital puniſhments in purſuance 
3 ecclefiaſtical cenſures are utterly abo- 
and taken away, ſo that herofy 
ie now puniſhable only with excommu- 
mication, (except in the caſe of a clergy- 


eriff, nor could debt 


_ tempt to inforce obedience 


diſabled from Lary 4. « will, Stwinb. of 
Wills, part 2. G. 22. or from ſuing for any 

or „ 5. . or do- 
ing any legal act, Co. Lit. 133. H end if 


not ſubmit within 

a publication, upon eter] 
into chancery, there iſſues a writ & ex- 
communicato eapiendo, by virtue of wh 
he may be arreſted and detained in pri- 
ſon, till he do ſubmit; ſo that there ſeems 
n 
a g Fl ic, 
for _— not 5 defini- 
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ta the: ſen- 
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concerning homicide and firſt of ſeifkil: 
Ing or felo de ſe. +52 "_ 


Hinz gon thro the plea &f the cryin rouching high — 
H mn. Zone. es. treaſon, and petit Fas 
order that I have leads me to conlider of felony; 
Tc. and theſe are of two kinds, felonies by the common 
law, and felonies made ſuch by act of parliament. __ 

e 4 r 
taking away or concern awa goods, or 
een 

e. 8 

In the fuſt place therefore come to be conſiderd thoſe ſe · 
lonies or offenſes, that relate to liſe or the taking away 
thereof without due proceſs of law; and this again is either 
that, which concerns the loſs of life happening to à man's 
ſelf, or happening to another. | 
As to the firſt of theſe, namely the conſideration of that 
offenſe or crime, that concerns a man's own life, where there 
is no other offender but the ſufferer, this falls under theſe 
two heads or diviſions. . . 9 

I. Homicidium ſui-ipfs, or a man's 
II. Infortunium, or pure accident, or at leaſt, where no 
other reaſonable creature is concerned in the efſecting of it. 

Of the former of theſe in this chapter. 

Felo de ſe or ſuicide is, where a man of the age of diſ- 
cretion, and compos mentis voluntarily kills hi by ftab- 
bing, poiſon, or any other way. 

No man, bath the abſolute intereſt of himſelf, but 1. God 
almighty hath GE OY IEC Bos. 


p- 


— es 
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fore ſelE-nuurder is a fin againſt God. 2. The king — 10 
intereſt in him, and * 1 the inquiſition in caſe of ſelſa 
murder is felonice & voluntarie ſeipſum 1 & murdergvit 
contra pacem domini regis. | 

Co. Litt. $. 194. fol. 127. 4. M. 11 | Tae. Wright's caſe, a 
man to the intent to make himſelf impotent, and thereb 
to have the more colour to beg, cauſed another to ſtrike 


off his hand, for this they were both indicted, fined and ran- 
ſomed. 

A man or woman as to capital offenſes is of the 
diſcretion at fourteen yours old: vide que ſupra difta ſun 


dap. 3. 
ment is. 


If he loſe his memory by ſickneſs, infirmity, or FR 
and kills himſelf he is 7 — neither can he be ſaid 


to commit murder upon | 
If a man give Mf 2 on a mortal by while he is nou 
„and recovers his underſtanding, and then dies, he i is 
not felo de ſe, for tho the death complete the homicide, 
the act muſt be that, which makes the offenſe. 


P. 22 E. z. Coron. 244. Co. N C. 54. vide ſupra cap. 4. who 
ſhall be ſaid non compos. 


It is not every melancholy or hypochondriacal diſtemper, 
that denominates a man non compos, for there are few, Who com- 
mit this offenſe, but are under ſuch infirmities, but it muſt 
be ſuch an alienation of mind, that renders them to be mad- 
men or frantic, or deſtitute of the uſe of reaſon: à lunatic 
killing himſelf in the fit of lunacy is not ot feld de 15 otherwiſe 
it is, if it be at another time. 

. What a voluntary killing. pig 4 | _ 

If a man voluntarily give himſelf a e bnd, and 
die within a year and a day of that wound, he is felo de ſe, 
and he cannot purge the crime, nor the forfeiture inflicted by 
the law, by his repenting of what he had done. 8 E. 4. 4. 

It muſt be ſimply voluntary, and wich an intent to kill 


himſelf. 


If 4. with an intent OS PN beging in 
his hand doth without any advice cut off his hand, by * 
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court” of king's 
bench, who ne the ſovereign coronet, did ſet aſide thar in- 
quilitionz and order the coroner to inquire A ue ſuper viſund 
Mn r. to be viewed. H. 168. 
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expreſs in it, but the opinion of my lotd Cote N C. 5. ( 
for the doubt of Mr. N C.183.-is only upon a fu- 
gam fecit, and in the caſe of Barclgy 1658. —— 
nge bench were nde fab that it was conclulive. 
P. 45 E. 3. inter communia ſcacrarii there was a 
ment (before the coroner, as it ſeems, but it is not ſo ex 
in the record) that Waker Page felonies ſe ſubmerſt, & fic. felo 
de ſe devenit, and thereupon a writ iſſued out of the exche- 
quer to inquire what debts were due to Walter Page; the 
ſheriffs of London took an i 
that Simon Long of Eſſex was indebted to Waker 
time of his death in 40 L. by bill. proceis iſſued 
againſt Simon Long to anſwer the debt, who came in and con- 
felled he owed Lela Bd nes | quod do- 
mino regi reddere non debet, quia qualitercunque preſemtatum fuit; 
quod diftus Walterus Page nequiter — &  felonice ſe ſubmerſit, ut 
predicitur, idew Walcerus Page interfolhu fuit per emulos ſuos, & 
as wy 7 foſſa in bes oats the wilds i com Surrey 
Pj, abu ho, 8 
thereupon and by a jury of Surrey 


quod diFus Walrerus Page fir in per emulos 9 
lr projets » abſque hoc, quod ipſe ali qualiter ſe 
There a tra „ 


mult needs be before the coroner by the whole circumſtance 
of the caſe, tho the coroner be not mentiond in the record. 

And with this the book of 8 E. 4. 4. that the find. 
25 de ſe is traverſable, tho found before 
the coroner ; but indeed it holds, that a fugam fecit preſented 
before the coroner is not traverſable, quia duntient ley de 
corone. (A) 


If there be two coroners in a county, the outlawry muſt 
be given by both, utlagatus eſt per judicium coronatorum, yet 


one of them may take an inquiſition ſuper viſum corporis, 
M. 6 & 7 RN CB. (1) 


5 © By 
See allo to the ſame Hob. See b. 
3 


whereby it was found 
Page at the 


— 1 —_ * 
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_ By the Manne of 3 K 7. cap. 1. the coroner ought to re 
rue and certify he jnquiſitions taken by him to the wer 
l delivery, or into the king's bench. 


gao 
” And ena i ing fb doſe ad bs Go | 
There is another kind of death of à man, which may be 


confiberable/in/ this Pe namely the death of a man per in- 


fortunium, and this 1s of two kinds, fd 
_ Where one man is the cauſe of another man's death 


pena eee rr ee 
treat under the diſtribution of homicide. 
| "When a mean comps de an "untinely-end} "where no 
other reaſonable creature concurs to it, and this is properly 
Po. 0s rm yds bv ner 
or into a im ill hi 
or is kild by 
an inquiry 
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c HAT. xxx 
eee 


Egular 4 kt chat beings man to an 
5 y death, —_—— * * Ul 
granted by the king to his almoner to di in charitable 


But they are not forfeit till the death be found, which is 
regularly by the coroner, and may be before the commiſſions 
ers of paol-delivery, cer and terminer, or of the if 0> 
mired by the oor, and hence it is that e goods, as 


neither the off felons of themſelves, felons and other 

_ carmot- be claimed by preſcription, becauſe 
c 

—— ited. 


Upon the death of a man by miſadventure, We. W Shree 
ſition ought to inquire of the goods, that occaſioned the death, 
and the value of them, and the Villata, where the miſchance 
happend, ſhall be charged with proceſs for the ſaid goods or 
their value, che they weto/ wie Gee 0 3E 3, 
Cor. 298. 


price, 
is intitled to that inſtru» 
or the value thereof, and 


5 becauſe the 
2 whereby the party was 
rr > ov Pamagha ye not his, 
that gave the ſtroke, Co. P C 57, 58. tho this doth not 


riate the indictment as to the offenſe itſelf, tho the price 
be omitted. 


F- 


ith 


(a This caſe is cited from an Her by Fitzherberr, who «dds at the l of it, 
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Deodands are of two natures : 1. Such 0 do een as 
mortem. 2. Such as, tho they are quieſcentia, yet occaſion the 
party's death : vide ſtatute 4 E. 1. de officio coronatoris. 

1. Things moving to death: as if a beaſt kill a man, 8 E. 2. 
Coron. 403. if a man be cutting of a tree, and the tree fall 
another tree and break down a limb, which falls 
a man and kills him, both the limb, add the tree that fel 

are deodands. 8 E. 2. Coron. 398. 

If a man be driving of a cart, and the cart fall and kill « 
man, the cart and horſes, are a deodand, 8 B. 2. Coron. 388. 
1640-27 > cart Sun re en 
horſes are forfeit, 8 E. 2. Coron. 403. 3 E. z. Ley i. 342. (b), 
{ſo if the timber that hangs a bell fall, and kill a man, the 
timber and bell- are both forfeit. (c) 

If a man in watering his horſe is drowned, the heels is 4 
deodand. 8 E. 2. Coron. 401. 

If a man fall into the water, and the water carry him un- 
der the wheel of a mill, whereby he is kild, the wheel is 
forfeited, but not the mill. 8 E. 2. Coron. 389. 

If a weight of earth fall upon a worker in a mine and 
kill him, — weight of earth is forfeit, not the whole mine. 
AMY Forjetture 20. 

man falls from his horſe againſt a trunk, whereof he 
a ge no na but not the trunk. 
3 E. 3. Coron. 341. 

And yet I. find a ſtrong authority, that in that caſe the 
horſe is not forfeited, unleſs he throw his rider. 

Clauſ. J E. z. part 2. m. 9. It was found by inquiſition, 
* Quod Willits Daveneris in parochid beatz Marie Stroud 

in com. Middleſex, cum ad-aquavit quendam equum magiſtri 
* ſui, dictuſque Willielmus redeundo de eodem equo wk 
* fortunium cecidit, & cum eodem equo per amicos 1uos 


© mivivus — fuit ad ** prædicti 2 
2 


(5) ) Armor «waggen de . 

the road, and the cart endeavouring to » by Pollexfen and Gregory, that the cart, 

by the waggon, was driven upon an high w loading, and all the horſes were 

bank and over-turned, and threw a deodands, — they all moved a4 
that was in the cart, juſt a per mortem. 1 Salk. 220. 

the wheels of the waggon, and the wag- c) 8 E. 2. ag 405. vide contrs 

gon ran over him ind him; it was Rex verſus Croſſe, Cc. 1 Sid. 20). 
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80 vel & : 

periadents coming 
e 7 B. e 
18 Novem, 

Which judgment is of greater wei © thas any above cited, 
and may be a great guide in caſes of this nature, and there- 
fore I have cited it at large: 1. It is a reſolution ſubſe 
uent to all ' thoſe judgments, that are above-mentiond, 
„ and this is 5 E. 3. 
Again, 2. It is a ſolemn judgment given in chancery coram 
e 
fired in the ing e 
e e times, that coram rege & 
concilio was the s legal council, namely the e 
treaſurer, keeper of the privy ſeal, juſtices of the one bench 
and the other, ST ne Take: Koda) theſe 
uſually met in chancery upon fich occaſions under the ſtyl 


of concilium. 
3. It is a judgment Daene 
HERS 83 n 


which is of greater moment, udgment given for the 
ule grey ke haart or 
| * 21. Now 
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quire 
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admiralty, mentiond in 
admiraky, one of the articles is to in- 


the motion of the ſhi hw, 
ate no deodand, OG 
lar merchandize ſhall be a deo- 


merchandize fall upon a party, 
not the ſhip. Brirton, cap. 1. ds office ds coroner, 
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quire of them, that take any deodands, beſides the admiral, of 


lilver or jewels found any man ſlain the 
cnt ts tn ir fair i u und in the ſhi 

with the yard of the or with any other thing, which i 

the cauſe of the death | appierri> 

. . 

E moiety, a es 

infans, freres this never 

obtuind, for deceaſed were 

no deodands, moved to his death. © 

ſon eſchie hors o autre veſſel en le mere, 

periſſe, le dit veſſel ad etre forfeits 

prejudice 

, que" mul neife, 

le canſe quant 

Reſp. En le mere ne doit pas deodand eſtre ajugge, mes qua 

ſa grace, ou lui pleyſt. ert 

renewed Rot. Par. 1 H 4. n. 154. 

1H 5. 1 35. 14 H. 6, 4 26. but they obtairid no other an» 


ſwer, than that the law be obſerved. —@ 
Vet that anſwer in 51 E 3. is a ſufficient declaration, that 


no deodand” is to be ſuch a death the 


or other thing, as deodands in mari & is aqud agrees 
f 122. and ach. 17. P. 136. is fue, 
vis, that de ſubmerfis E dale d. de quibus tales ſul- 
b vo wrap bn bet nec ſunt deodanda 


with its lading, and the trill, with 


water ? 
NM lord Coke, u 18.4 that 

2 2 7 e 5 i 

22 Aſſae, 5. 93 · E T i an 


am of the ſea. < 2645 wo noe x 40 nnn 
Fe 2 
* ne OP e Fanjg io 15 7 
* it the . 
ner be 8 7 be amerced += 
—— nake his inquiry upon notice given, 

i one, or in che king's bench, 


| or before the 
N | . 
"4 on. -, : An N 
9 1 „ Yer. 
Wer c.4Y Loy { 
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Of FLIP =_ it's 2 815 Bins, 27 
_ firft 7 thoſe confiderations" that are ap- 
pPlicable, as e to e 4. man- 
aner. ice . 
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r ortuninm fimplex, 1 .conkder of 
Hate on to ther. ae Mer 


And this is of three kinds: 1. Purely, voluntary, viz, mur. >. 


der and. manſlaughter. 2. Purely involuntary, as that other 
kind of homicide per infortunium. 3. Mixt, partly 2 
e bas, ED ed 
Fe Med ve Wb 2 E prog 
- hor inducing a forſerure, us, 1 In defenſe of a-man's houle. 
X 


wi 1 advance- 


8 
1 


425 


11 


Hiſtoria Placirorum C 


* 


ron. 


8 _ 1 
e e 
T2 52 323 Sx ; th 1 RE 
it 11121 115 74 I 1 "15 
TTL LH THE 
e , 
1771• 10 al 
2158 : 164.782 
111 1 Hi 
| 9.8 11 Hap! 


wy 
% 


Fo RA CL 65. . 


5 * 
. 


= 
1 * 


q . 4. 18. 


4 EPS . 81.4. 11./2 


— aſe the ry that is pn the hey oe 
8 . caſe. 
the ſhall not have 

the ſelon, becauſe the death, 

| the land, nor 

ſtroke, that 
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caſe, Co. R C48 and Laci's caſe — TR te wb 
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where the party died, ſhall inquire and proceed, as if the 
ſtroke had been in the fame countyy where the party died.” 
On the other fide, as to ſome reſpects, the law regards the 
death as the conſummation of the crime, und not merely 
CO . a 1 
If 2 


iaht at common law 1 


gliz; but now by the ſtatute of 2 U E. 6. cap. 24. the in» 
Dre 
where they were acceſſary, viz, procuring, abetting or re- 
ceiv | , ih 5 + 
Nee and the offender taken 
and in the cuſtody af the conſtable, and he ſuffer him to eſcape 
before the wounded -perſon die, it is not felony in the con- 
ſtable, tho be die after” within the year. 11 H 44412. Plow. 
m. 401. es ca + 


8 
: i» / G 
? 


che iſt of January, 


4 


r at. 
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which is in common uſe at this day is, Er prot 0g 
ſum, Bc. modo & forma pradiftis imterfecit & mud 
= ad ds Ger e ther relation: s A M ROB: 
* Now wu be L nt een, 
year and day. * 
If a man give another a ſtroke, which it may be „is not 
in Kdt 1a rtl but that with good care he might be 
eured, yet if he die of this wound within the year your , 
n e 
always ruled. aer d 119008 | 
But — 3 dur with ill * 
K or thoſe about him, of u holeſome 
ves or medicines the party dies, if it can clearly 
re n 
cy 7 eprom" pie err N | 


and certainly to be fo. 

. wht rec ty KF er: 
ul but eltfier for want of hel applications, or neglect 
thereof, it turns to a"gangrefle, or a fever,” and that gangrene 
or fever be the immediate cauſe of his death, yet this is mur- 
der or in him, chat gave the Kroke or wound, 
for that wound, tho it were not the imm tinte 'caniſe ef his 
death, yet, if it were the mediate cauſe chetecf, and the fe- 
ver or gangrene was the immediate cauſe of his death, yet 
the wound r and ſo 
conſequert ly is cauſa cui. 

If a man ſick of ſome ſuch diſeaſe, which poſſiblybycourl 
of nature would-end his life in half a year, and another gives 
him a wound or hurt, which haſtens his end by irritating 
and the diſeaſe to more violently or ſpec- 
dily, this of his death ſooner than it would have 
2... as the caſe happens, in him, that 
gives the wound or hurt, Hor he doch not die ſimply ex viſ- 
zatione dei, but the hurt that he receives haftens it, and an 
| offender of ſuch a nature ſhall not apportion his'own wrong, 
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given to cure her of a diſeaſe, but — — her 
child within her, and therefore he, that gives 4 potion to this 
end, muſt take the hazard, and if it kill the mother, it is 
murder, and fo ruled before me a de fine r Bryn the 
year 1650. 
"And-cerrainly iF-that opinion all ebe, cha l cus 
nat licenſed a phyfician ſhould be guilty: of felony — 
tient miſcarry, we ſhould have many of the poorer ſort oſ 
ple, eſpecially remote from London, arne 
een wenden helpers might 
This doctrine therefore, that if any die wake the hand 
of an unlicenſed phyſician, it is felony, is/apochryphal, and 
fitted, 1 fear, to gratify and flatter doQtors and licentiates in 
tho it may, 26 1 ſaid, have its uſe cc make people 


Phyfic, 
. + eme 
this rous employment. 
— a eſ as a bull, r uſed 
ple, if the owner know not his quality, he is 
ſu r\ but if the owner be inted with his qua- 
lity, and keep him not up from doing hurt, and the beaſt 
kill a man, by the antient Jewiſh law () che owner was to die 
for it, Exod. xxi. 29. and with this ſeems to agree the book 
of 3 E. 3. Coron. 311. Senf. Ed 17. 4 nner 
ſeem to be agreeable to law. 
e eee eee 0 
ine 
2. Tho he have no particular notice, that he did any ſuch 
thing before, yer if it be a beaſt, that is fers n as « lion, 
a bear, a wolf, yea an ape or monkey, if he get looſe and do 
harm to any perſon, the owner is liable to an action for the de- 
„and ſo I knew it adjudged. in Andrew Baker's caſe, whole 
chi was bit by a „that broke his chain and got looſe. 
3. And therefore in caſe of ſuch a wild beaſt, or in caſe 
af a bull or cow, that doth damage, where the owner knows 
of it, he muſt at his peril keep him up ſafe from doing hurt, 
r tho be uſe his digenc ro keep bin up, if be eſcape an 


do harm, the owner is able areas} war oh 
T4 > 4. But 


ö 2 


(®) Vide pegs 7 3. is notis. 
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4. But as to the point of felony, if the owner have no- 
tice of the quality of the ox, Ve. and uſe all due di 
to keep him up, yet the ox breaks looſe and kills a man, this 
is no felony in the owner, but the ox is A deodand. * 
F . But H he did not uſe that due diligence, but thro neg» 
ligence the 2 after warning or notice of his 
condition, and kills a man, I think it is manſlaughter in the 
owner. E. . LAC. . UN. 50.44 > 

5. Bur if be did pupoſchy let him looſe; or wander bend 
' with deſign to do miſchief, nay tho it were with deſigu only 

to fright people and make ſport, — — 
der in the owner, and I have heard, that long ſince at the aſ- 
ſizes held at K. Albans for HerefordſBire it was ſo ruled, and 
the owner hanged ſor it, but this is but an bearſay. 

If a man lay poiſon to kill rats, and à man cafually take 
it, whereby he is poiloned, this is no felony, but if a man 
lay poiſon to the intent that B. ſhould take it, to be poiſoned 
therewith, and C. by miſtake takes it, and is poitoned to 
death, this is murder, tho it were not intended for him; 
Dat. cap. 93. (d) 9 Cor Rep. Br. . Ag, Gores cafe, Plowl. 
Com. 474. — nebe the poi 4 * em 

And 'altho the party take m him the 
ſuaſion of another in the e een ond op) 
a killing by the perſuader, and he is principal in it, tho ab- 
ſent at the taking of it. 4 Co. Rep. 44. b. Vance caſe. 

If 4 gives poiſon to B. intending ro poiſom him, and B. 
ignorant of it give it to C a child, or other near relation of 4; 
againſt whom he never meant harm, and C. takes it and dies, 
this is murder in 4 and à poifoning by him, Plomd. Com. 
47 4+ 4. Dale. cap. 93. but B. becaule ignorant, is not guilty. 

If A4 gives purging conifits to N. to make ſport, and not 
to hurt him, and B. dies thereof, tis a killing by A. but not 
murder, but | 


weak 
him, 2 E. 3. 18. b. whereof he dieth. 


2. By laying an im- 
potent perlon abroad, ſo that he may be expoſed to and re- 
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ning upon him, goes abroad, this is made by the ſta· 
rute of 1 Fac. cap. 3 1. but is now diſcontinued (); but what 
if ſuch perſon abroad to the intent to inſect another 
and another is infected and dies? whether this be not 
murder by the common law might be a queſtion, but if no 
ſuch intention evidently appear, tho de fatto by his converſa- 
tion another be infected, it is no felony by the common law, 
tho it be a great miſdemeanor, and the reaſons are, 
1. Becauſe it is hard to diſcern, whether the infection ariſe 
from. the party, or from the contagion of the air, it is God's 
ne | | 4 
>. Narurg prompts every man, in what condition ſoever, 
to preſerve himſelf, ARE eaintioe" te" well "wi tnotual 


ww 


ww 


= 


- converſation, 
. 588 Ir $a 


| God, and the extenſion of capital — — 
„ puniſhments too far, and 
give too great latitude and looſe to ſevere puniſhments. 

II. The ſecond ion, that is common both to mur- 
der and manſlaughter, is, who ſhall be ſaid a perſon, the kil- 
ling vf whom ſhall be ſaid murder or manſlaughter. 


nn 1 


3 (O-New Flirt. cap. 145. P. 469. longer, than until the end of the 6: 
(/) It was made at firſt to continue vo felon of the next parliament. . 
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i "The third inquiry i, who fall be cat perſon kl | 


An infant under the age of fourteen years in preſumpeicn 
of law is ſuppoſed without diſcretion, - and therefore prima 
facie he cannot commit murder or manſlaughter, ba fi 
indicted thereof, upon not guilty pleaded he ought to be 


4 R 
of diſcretion, and may be guilty. 

But if he be under the age of fourteen, yet if upon cir- 
cumſtances it can appear, that he hath diſcretion, be may be 
convict of ſelony. 3 H. 7. 1. b. 12. 4 (0) 

5 Ha mn de cn Wee wounds; und Kilb s mg be in 0 

eee and is not driven to 
nn 8 

FEG is. 5.4. libros ibi. 

| ee eee 

F 


he hath W 0's GPUs 


F — _- 
take the arm of B. and the in his hand, there 
E e eee ee 
* Emi P. 242. (m). Plowd. Com 19. 4. 
it be only a moral force, 23 
. this excuſeth not. 
a 1 
and therefore, if ſhe commit ä 
with her huſband, the huſband is in law guilty, but regularly 
the wile is not guilty. 26. Lay ics 9 * 
1 G 
But i e e hter, it 
:« 10 . 
ie is guilty, r Dals. Ibid. 
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1 CHAP. XXIV. 
| 1 


. 


abetring of murder or manſlaughter.. 


Concerning 'commanding, counſelling; or 


Abo this tile mm/ ſedi more proper under the title of 


principal and acceſſaries, yet becauſe it relates to the in- 
quiry, who ſhall be ſaid à murderer or manſlayer, and is 
common in ſome reſpeQs to both crimes, I ſhall take up the 
confideration thereof here. © 
He, that coutiſels, commands, or directs the killing of any 
—41 if he be abſent, is an acceſſary to murder before the 


that counſels another give | p 


cap. 93. (c). Plowd. Com. 47 5. b. Co. RC. þ. 
314. f 


O See State Tr. Pall. . 0) S 2 AH 0% 
Eau. cap. 145. P. 413. by a 
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wife gives it to a of B. not 
| eats it and dies, this is murder in B. tho he intended nothing 


| 2 but voluntarily took it. 9 Co. Rep. 1. Kun Gore 


probably cauſe death, and B. hath 
in ſub and not in circumſtance. 


he countermand B. and ſo remedy as much as in 
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miſchief, that his former; conimind occaliond. es.. 
Plowil, Cam. 476. 4. Stunder's caſe. 

"In manſlaughter there can be no acceſſaries before the fact, 
for it is Prefurmed to be ſudden, for if it were with advice, 
command, or deliberation, it is murder and not manſlaughter, 
and the like of ſe defendendo. 

| And therefore in an indictment of manſlaughter only, if 
others be.indifted as acteſſaries before the fact, the indidtment 
is void againſt them. 

And if A. be indicted Ag _—_— ihe 
fare by procurement, Qc. 4 is y 
manſlaughter, B. ſhall be diſcharged. 4 Co. Rep. 43. b. Goffe 
verſus Bibithe and Hoell David. 

And antiently, he that rk he rok, heme pany 
died, was only the principal, and thoſe, that were preſent, 
ing, and were but in the nature of acceſſaries, and 
en 
n by. o or. e. 40 A 25. 40 E. 3» 
42. 4a. 
Bue at this day, and long ſince, the law ka been taken 
otherwiſe, and namely, that all, that are preſent, 
aſſiſting, are equally principal m_ him, that gave the 
whereof the party died.. 4 H. 7. 18 . 4. per omnes juſticiarios u- 
triuſque banci, for tho one gave the ſtroke, yet in interpreta- 
tion of law it is the ſtroke, of every perſon, that was preſent, 


herein, in tempore H. 4. Plowd. Com. 100. 4. and there- 
fore, if there be an indictment of murder or manſlaughter 
againſt A, that A. felonice, Tc. percuſſit B. whereof he died, 


e relent, , arding, 
nd ii ee We modo & forma 
end, N but B. and C, appear, 
arraigned, receive their 42 — if convict, tho A. nei- 
ther appear, nor be outlawed. Plowd. Com. 97 and 100. Gyt- 

uns cale. 
If A. be indicted as having given the mortal ſtroke, and B. 
U upon the evidence 
5T it 


— — 
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i pp, maintains de dis 88 
chem all, for it is — 
it is the ſtroke of all, chat were 
ting Plowd. Com. 98 . 9 G. Rep. 
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pals in the felony, Or. 2 2 — 314. 
If lden others in 
come 


N en c 
aan dA but then, according to thoſe el. 
Go mee arr that he was pre- 

ſent, aiding, and aſſiſting, for that, as the law was then taken, 
makes him only acceſſary, bas the/indiflinent u en ie 
ſpecial matter, that they came to that intent, 19 . 2. Cru 
43 3- but now that courſe is alterd, e 
r 
ſufficient to make him 

| 50 if 4 being pater command . to kil c and he doth 


21 B. 4. 71. 
Neat of Droves Baſer reported by Mr ere be | 
wow this: A with thirty others and more enterd with 
upon the manor-houſe of Drayton 1 
children, and ſervants out of che ſame ; afterwards twenty 
others on the behalf of B. three days after, in the night, came 
with weapons with intent to re-enter, and one of the twenty, 
about ten of the clock in the night, caſt fire into a thatcht 
houſe adjoining to the houſe, whereupon one that was in the 
houſe ſhot off a gun, and kild one of the party of B. and then 
the reſt of the party of B. fled, and A. and his company con- 
tinued the forcible poſſeſſion of the houſe for many days a. 
CONN OI OTE 


what our auth 


or here ſays is more di- 
N Ar 
18. 4. x 


4H 7. 
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Elx. he. was found guilty manſlaughter, & diver autres 
de rioters, que fueront in le meaſon ys que & home fo 
tue, fuer Principalt, coment que ne aſſent 
fueront Ia illoyalment 
le meaſon 


A man ſeizeth the goods of a Frenchman ; time 1 
and carries them to his houſe, a e 
deputy-admiral with a great multitude men came with force 
to the houſe, where the goods were, and at the 


defenſe of the maſter 
the houſe, then it was murder in, the yice-admiral and. 4 


chat if A, and B. fight by appointment beſt 
ſtranger comes between them to them, 
by A it is murder in him, and ſome ſaid in 
(1) New E ian; 


— 


EIT 
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cat party: bur now the form | 
chat if it had been murder, in aſe the man had been kild, 


8 The 3 * — gui 
14d teen before the court, but ren thing #3 to him, who 


3 Aan 
Bur if, when they bod come to ſteal the deer, or 
down the incloſure, any had oppoſed therm im it either b 
words or actual reſiſtance, und 4: had kild him, it had been m 
der in all the reſt of the company, that came with the intent 


to do that unlawful act, tho there were no intention 
to kill any perſon in the firſt enterprize, le the l pre- 
ſumes they come to make good their defign againſt all op- 
poſition 5 te bs trio OPER II. 
, And thivs the realarvef the booty ET — —.— 
many came to commit a diſſeiſm, and one was Kild, and all, 


that were of the company, were arraigned as principals, and 


it was oaly manſlaughter, as in the caſe ef Drayrow Baſſer, be- 
cauſe it was upon a ſudden, and upon a pretenſe of title. 
226. Again, altho if come upon an Weil deſien 
3 of the adverſe party in pur- 
| er all are principals; yet i many be to. 


i to- 
gether upon a la account, and one of the company kill 
another of an adverſe party without particular abetment 


of the reſt to this fact of homicide, not all guilty, 
cat are of the company, but only "thoſe," chat gave che 
by A. B. C. D in the vill of M. 0 E J Ut. and 


guiky- of manſlaughter, 
party of E are not therefore. guilty, bare _ 3 
that they were of the company, but on uch of the com- 

pany, as did addu ally aſſiſt or abet E to Arike'or kill 4 4 
Fut if in truth it were no nuſance; but an act that was 
W £08 07. 4 and then A. had been kild by F all the 
reſt of the party and company of F. bad been guilty, 
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Concerning the death of a perſon "- 
known, and tbe proceedings en 1 


DDEcauſe this chapter as wall dune mire = man 
ter, before I come to examine the 
themſelves, r 
Antiently there was a law introduced by Canuruy the Deng, 
7 — ſlain in the fields, e 
were unknown, and could not be taken, the townſhip, where 


were not {! 


n—_ —— 


= 

is * 

— — ordinarihy it was by the teſtimony 
o te een of te re of bm, char was dl 

—— two females of the part of his mother. * 


— lll caled modus; and the 
preevewene ad prog hat the part 9 
Engleſbery, and preſentment of Eng 
"— aye 1 arr) 13 wary 101 PR 
der of the Danes, who were hated by the Engliſh, and often- 
times privily murderd; this by Brafton (), and is 
— — L. 1. c 10. fol. 17. 
When William the firft came in, he found the like animo- 
who were many times kild by the natives, and there- 
——— 


See the laws of Edward the con- of .the numeral letters L 
nd addy I 
amerciament was 4 : 
marks, and not LXVI marks, as Braffon 134. , * * 
ſays, Thich miſtake might probably be ® 12 Gul. Cow, 1. 26. & Leg. 
— as Wilkins obſerves in his Hem. I. L 1. * 
notes ad Leg. Angio-Sax. f. 180. by the 234, 280. 
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W mans, ai. chat if a perſon wi 
an unknown hand, . 


hundred was amerced, where he was found, and if — 
711 


3 Denen 

as to all perſons, D and this 

amerciament was called murdrum. / | 

| r 

written. by Geruafius Tilburienfis, Lib. 1. ach. Quid wirdrum, & 
quare fit diflum, which expounds the true ſcope of the ftatute 

of Marbridge, cap. 26. Quod murdrum de catero now adjudice- 


in a 
be amerced, 1 che vil vill be not ſufficient, che hundred h 


© 
be charged, and. on default of them the-county 
he be ſlain in the ke dope ou of ny any, tu 


err 


in er e ix walled 
taken, the town or city ſhall 


when a murder or man- 
doth not his beſt endeavour 
| to 


till dy of the after which the ſheriff 
cuſto- gy of Stamf. P. C. cap. 31. 


 apprehiend the malefaftor, he ſhall be fined and im- 
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E. 


therefore all, that 


41 


as far as he could, 


ME dy 


4 
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vie 
guilt. 


ey to * 
tempted his 2 


for a 
'his (e- 
"cond, 


A. to be 


Nl 69 
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fight, and C. kills 


4 Tae i under in gd Dis e and ſo ruled in N 
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C..and D. his opponents, yet he had none a+ 
r it to be murder alſo in B. 
and agreement. 22 E. 3. Cor ws, 
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cond; and C. and D. his facond; meet and 
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it ſcerns not to be murder in B. becauſe tho he had 


24 a< v 
11 xr 353 


n 113 41 3214 THE 


(k) R Rep. 360. 3 Bul, 171. 
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=. | ace 850 h par 0 tliel wood ue 
1 Fig ward climbs up a tree to hide himſelf, the 


W 
; ward bids him come down, n 
" ward ſtruck him twice, and then bound him to his horſe-cail, 


and him till his ſhoulder was broke, whereof he died; 
=_ wa murder, becauſe, 1+ Tbe corredtion.wws exceſs 
= ſive, and 2. It was an aft of deliberate cruelty. M. 4 Car. 
13 B. X Holloway's caſe. ( a 

If che maſter deſigneth moderate correction to his ſervant, 

and uſeth it, and the ſervant by ſome misfortune 

dieth t „this is not murder, but Par: 


2 Dal. c 2 hi nan 


e eee | 
But if the maſter deſign an immoderate or unreaſor- 


ner, or inſtrument thereof, and the ſervant die thereof, 
A 1 ſee not how this can be excuſed from murder, if done 


W. Ehle (6) tk. 
The ſheriff hach a warrant to hang a man for felony, 
he beheads him, this is held murder, for it is an act of 


deer in the j 
G 2 K 3.10. 4 E 
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Concerning murder by malice W. 
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would have made ic manſlaughter, and fo + wand be, if 


— 


on the road, B. n 


track, and then 4 had alighted, and kild B. it had been man- 
. 17 Car. 1. Lanute's cale. / 
In the caſe of the lord Morley, ——— (b) all the judges 
| my and iow aged by all he judgs echt one, tit l 


Ae wards to.B. and B. immediatel 
kite n, I nde in N and that Ed ponds an l 


in law ſuch a provocation, as will extenuate the offenſe into 


„and the ſtatute of 1 Jur. aq 8. of ſtabbing in 
ſuch a caſe was but proviſional, becauſe the juries were apt 
upon any verbal provocation to find the to be man- 


ſlaughter; n e 
bodily harm would come within the reaſon of ſuch a provo- 
cation, as would make the offenſe to be but manſlaughter. 

| And many, who were of opinion, that bare words of ſlight- 
ing, diſdain, or contumely, would not of themſelves make 
ſuch a provocation, as to leſſen the crime into manſlaughter, 
yet were of this opinion, that if A, gives indecent 

to B. and B. thereupon ſtrikes 4. but not mortally, and then 
A. ſtrikes B. again, and then B. kills 4. that this is but man- 
ſlaughter, for the ſecond ſtroke made a new provocation, and 
rr gave the firſt 
ſtroke, and after a blow received from 4. B. gives him a mor- 
tal ſtroke, this is but manſlaughter according to the proverb 
the ſecond blow, makes the affray ; and this was the opinion of 
myſelf and ſome others. 

There was a ſpecial verdict found at Newgate, viz, A. ſitting 
drinking in an alehouſe, B. a woman called him a ſon of 4 
whore, 4. takes up a broomſtaff, and at a diſtance t vs it 
at her, which hitting her upon the head kild her, whether this 
were murder or manſlaughter was the queſtion in P 26 Car. 2. 
it was propounded to all the judges at Serjeants-Inn, two que- 
ſtions were named, 1. Whether bare words, or words of this 
nature, would amount to ſuch a provocation, as would exte- 


r (e) 


4 2. Ad- 
(3) Kelyng 55. (e) See Kel. 131. 


Bus if ahe-proceſs. be .cxecured; our. of the-jutiſiion of 
the count, the Killing of che. miniſter, is only ananilaughter, 
and ſo it is, if the iſſuing of the proceſs wid, and ane 
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the ſheriff or baiif have once laid bands por the\peb- 
„ and ſo began bis execution, he may break open the 
doors to take him, 8 and'if 
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id in the vill of B. this is n 


had no authority in B. as 
"Bur i ems, chat i th confbl of the vill of 4. hd 
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(n) Palmer 43. (s) Cited in Whire's caſe, Palmer 51. (8) New Edir. 
. 137, P. 446. _ 
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T pee be within Jr on as Jalkice 4 
| dh ice n exernticeF'his Warr fs tur 
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and — ſeem that this is but 
er; and not murder, in as much as the officers and 

their were dne enge ag int the other, and each 

had as mlich authority as the other. * 


6 ee en e * 
A. A it to 

him the conſtable of the vill to aſſiſt him, 

url 60 uppreſs en tris belt, and in che conflidt 

the conſtable is kild, this is not ſo much a8 manſlaughter, 

any of the ſheriff's officers were kild, it is murder, be- 

Me conſtable had ny trip ro e th af 

virtue of the king's writ. 
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| ir fall out, that he were a bail, 
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The reaſon here given our au- is « ſufficient notification,” altho 
r 12 C 
a perſon's acting as cop be 
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8 eee 
And 9 C. Rep. 69. Mactalhis caſe, where it was objected, that 
the ſerjeant at mate did not ſhewy his mace, whereby the ofs « = 
ſender might know him to be an officer; yet it was ruled, 
of him was murder, 1. Becauſe it was ſound, 
that he was ſerviens ad clauam, Juratus & cogniftius, and a bai- 
lf jurus & conus need not ſhew his warrant, tho demanded, 
nor another bailiff without demand, and when the books 
of a bailiff jurus- & comm, it is not - that he 
boob yogi —— = Tae 
commonly known. . 
| j it jeo toy arreſt in le noſme le roy, &c. 
Et le party a fon peril doit Iny obeyer, & fil nad Toyall gar. 
FN ri 
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E N con- 
ſtable, with about fo - op A his aſſiſtance, 
wr e ee 1 
uainted ſome of the perſons within, that he was the 
, and came with the jultice's warrant,.and demanded 
4. with the reſt of the offenders, that were in the houſe, 
and one of the within came and read the warrant, 
but denied admiſſion to the conſtable, or to deliver 4 or any 
going in commanded the reſt of the 
company to ſtand to their ſtaves : the conſtable and his aſliſt. 
ants miſchief went away, and being about five rod 
from the door, B. C. DER 6 abou foucteen in number 
iſſued out 'and purſued che conſtable. and hi 
conſtable commanded the peace, —_ they fell on and 
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S and wounded others, and 
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hter there can ies before. 

2. In the form of the indictment, being always 
felonice ex malitid pracogitatd interfecit © murdravis, the lat- 
ter only felonies incerfecit. 3. In the point of clergy, murder 
being by te lrre of 6.8 ef 3 enge from the be 
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Ib at, cho but temporary, is continued till ſome other 
act of parliament ſhall be made touching the continuance or 
diſcontinuance thereof. 17 Car. I. cap. 4. | 

+ The uſe hath been in cafes of this nature to prefer two in- 
dckments againt offenders in this kind, u one of murder, 


SIT and Harwood, 
4 2305 I, ow 
e rid ths lg Mars Gow 


cl Et atuti, 
bar Jo: A. Wray al Bane (Ny und ont be 
the 


to this 3 this ſtatute do 
— 2 
ſuch concluſion, but it is beſt to follow the common uſage, 
becauſe every man doth not readily obſerve the reaſon of the 
omiſſion of that concluſion. 
In the caſe of Page and Harwood, H. 23 Car. 1. before cited, 
theſe points were reſolved in the king's bench, uiz 
1. That no man is ouſted of his clergy by this ſtatute, but 


: 
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the indiftment of ſuch a manſlaughter be ſpecially formed upori | 


the ſtatute, and conclude contra formam ſtatuti, yet it is a 
E ee 

t, aiding, and abetting, and therefore upon ſuch a ſpecial 
indictment of manſlaughter upon the ſtatute, the priſoner 
may be convict of ſimple manſlaughter, and acquitted of 
manſlaughter upon the ſtatute, and the indictment ſerves for 
a common manſlaughter, as well as a man upon an indict- 
ment of murder may be acquit of murder, and convict of 
manſlaughter, 


b . 1 
22 Martii, 1 4 Car. 1. At Newgate ſeſſions David Williams 


was indicted ſpecially upon this ſtatute for the death of Frans 
cis Marbury (d), viz, Quod felonice Vc. unum malleum de ferro 
& ligno, anglice an hammer of wood and iron e manu ſud dev. 
ira erga & ad anteriorem partem capitis ipfius Franciſci felonice 
violemer & in furore ſuo projecit, & cum malleo. pradicto ipſum 
Franciſcum in & ſuper anteriorem 365 c. percuſſit & 
pupugit, anglice did ſtab and the ſaid Marbury having no 
weapon drawn, nor ſtruck firſt, whereof he preſently died, & 
fic modo & forma prediftd imerfecit Tc. comra formam ſtatuti Te. 
The priſoner pleaded not guilty, and à ſpecial verdict was 
found, viz; that upon Si. David's day the priſoner being a Welſh 
man had a leek in his hat, and that there was at the ſame time 
in waggery a Fack-a-lent in the ſtreet put up with a leek, and 
one Nicholas Redman, a porter, ſpake to the priſoner, and 
pointing to the Fack-a-lent ſaid, Loot 4 your” countryman, 
and the priſoner being therewith enraged, threw an hammer 
at Redman to the intent feloniouſly to hit him, but miſſing 
him, the hammer did hit Francis Marbury, whereof he died, 
& fic pradictus David prefatum Franciſcum cum malleo pro- 
difto pupugit & percuſſu, anglice did ſtab and thruſt, the 
{aid Francis then not having any. weapon drawn, nor then 
having Fill fricken the ſaid N and it was judged by 
Bramſton, Jones, and the recorder Gardiner, that Williams was 

ilty of manſlaughter at the common-law, ſed non contra for- 
mam ſtatuti, ſo that it ſeems they thought not this to be a 
ſtabbing within the ſtatute, . 

6 


(4) NV. Fones 431. 


* 


mon law. (oh | 


within the 


nion among the judges, whether this were within the ſtatute, 
but at length the priſoner was admitted to his clergy, 


the 
griage's Kel. 131. concurs with this meant be not Buckner's caſe, 


— 
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* 
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the ane or at leaft tock this killing of 


which was not at all i by Williams, to be out of the 
ſtatute, tho it excuſed him not for manſlaughter at com- 
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** 


ords of the ſtatute or tbruſt, if the ſtabbing 
| A 


Or 


this caſe was within the words of the ſtatute, and not within 


(e) Lord chief juſtice Holt in Mow: () Sers, whether | 


zudgment, that it was not ſuch a reported in Styles 467. but that, as it 
weapon or act, as is within the ſtatute there re not 

of ſtabbing, but he is of opinion, that bailiff, but of 
Williams ought to have been found guil- the door with « ſword-undrawn to 
„ e en d the debtor in, till they could ſend 
been ſo laid, for that there was not a & bailiff, and was kild by the deb. 
ſufficient provocation to leſſen the offenſe (g See Kel. 136. 
to ter. 


| 
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A 
Touching involuntary homicide, and frf 
of chanee-medley or killing per infor- 


[4 unt Hm, ' 


th. DAM. 
„ 


n Hiſtoria Placitoris Crone, 


Homicide per i- um is, where a man is doing a law- 
ful act, and without intention of bodily harm to any per- 
ſon, and by that act death of another enſues, as if a man be 
ſhooting at buts or pricks, and by caſualty his hand ſhakes, 
ns corel gn ne . 
Or ff a carpenter or maſon in build; y kt fall a 
piece of timber or ſtone, and Kills another. 21H. 7. B,Coron. 5 9. 

But if he voluntarily let it fall, whereby it kills another, 
if he give not due warning to thoſe that are under, it will 
be at 2 

buit 


% 


manſlaughter ; quia debitam diligentiam non adhi- 


8o if a man be felling a tree in his own ground, and it fall 
and kill a perſon, it is chance- medley. 6 E. 4. 7. 
But in all theſe caſes, if it doth only hurt a man by ſuch 
an accident, it is nevertheleſs a treſpaſs, and the perſon hurt 
ſhall: recover his damages, for tho the chance excuſe from fe- 
lony, yet it excuſeth not from treſpaſs. 6 E. 4. J. 

Regularly he that voluntarily and knowingly intends hurt 
to the perſon of a, man, tho be intend not death, yet if 
death enſues, it excuſeth hot from the guilt of murder, or 
manſlaughter at leaſt, as if A. intends to beat B. but not to 

kill him, yet if death enſues, this is not per infortunium, but 

murder or manſlaughter, as the circumſtances of the caſe 
ha 
3 | And therefore I have known it ruled, that if two men 
3 | are playing at cudgels together, or wreſtling by conſent, if one 
= with a blow or fall kill the other, it is manſlaughter, 'and not 
per infortunium, tho Mr. Dalton, cap. 96. (a) ſeems to doubt 
it; and accordingly. it was reſolved N 2 Car. 2. by all the 
judges upon a ſpecial verdict from Newgate, where two friends 
were playing at foils at a fencing ſchool, one caſually kild the 
other; reſolved to be manſlaughter. 

Sir John Chicheſter, and his mar- ſervant, whom. he very 
well loved, were playing t , the man had a bedſtaff in 
his hand, and Sir Jobs had his rapier in the ſcabbard, Sir 
ln, according to the uſual ſport between them, bids his 
man guard his thruſt or pals, Which * 

8 | 
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(a) New Edit. cap. 148, p. 479+ 
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. when it happens only upon 
moderate correction, ſor if the correction be with an unſit 
inſtrument (4), or too outragious, then it is murder, as it 
N 70 re where the maſter 
a child, that was his apprentice, with a | 
whack Ne + wma 
ſers, 4. ſhoots and kills one, this is manſlaughter, D 
it had been, if they had entred to commit a felony. Cromps. 
de Pace, fol. 29. 4. Harcourt's Caſe. W 
But in the caſe of Lever indicted for the death of Frances 
Freeman, the caſe was, That William Lever being in bed and 
alleep in the night in his houſe, his ſervant hired Frances Free- 
S 
in t ant going to let out Frances thought 
heard thieves RRR — 
peedi Lee he 
ieves were breaking open the door, the maſter riſing ſud- 
„and taking a rapier ran down ſuddenly, * 
| in the buttery leſt ſhe ſhould be difcoverd, Lover's 
wife ſpying Frances in the buttery, and not Knowing her cried 
. Ferber eee gourd moron lene 
tery in t not knowing Frances, but thinking her to 
be a thief, and thruſting wich his . oxy 3g 
ces in the breaſt ly, w the i died : - this 
was refolved to be neither murder, nor nor 
felony : wide the caſe cited by juſtice Jones, R. 1 5 Car. 1. B. R. 
and Croke, # 1. (in Cook's caſe (4) for killing a balliſf, that broke 
# window to execute a Capias, which was judged to be mun- 
flaughter ;) where the book ſays it was not felony, quer- 
whether it be not homicide by miſadventure, for party 
kild was in truth no thief; tho miſtaken for one, and tho it 
be bot homicide voluntary, yet it ſeems to be per i 
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44)" Eich e ber ef rb 66 « ford, Cyo. Car. d. N Jones 
or a groat cudgel, Kel. 64, 133. BB. , Fr ; | * 
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when he hears any buſtle in the corn 
himſelf 1 idently ruſhes into 
it to be the deer ſhoots, and 


„nor manſlaughter, but chance-medley 

t was miſguided by his maſter's own direction, and was 
ignorant, that it was any thing elle but the deer. 'This was 
| may opinion in a caſe happening at Prerborongh "con, but it 
ſeemed to me, that i the maſter had not given ſuch di- 
feckien, that was the occaſion of his miſtake, it wauld have 
been manſlaughter to have ſhot at a man, tho by millaking it 
for the deer, becauſe he did not adbibere debitam diligentian to 


Jiſcover his mark, but ſhot directly at the perſon af a man, 
tho miſtaking it for a deer. i 


ſtreet, if A. have ſeen the child, and yet drives on upon him, 
| \ Bo murder; but if he ſaw not the child, pet it is man- 
laughter; but if che child had run croſs the way, and the 
cart run over the child before it was poſſible for the carter to 
make à ſtop, it is per infortunium, and accordingly this di- 
rection was given by us at Newgate ſeſſions in 1672, and the 


mite preſs 
of people horſe bad bild 
another, it had been murder in the rider. | | 
AN La 9 EA riding in the ſtreet, « of 

i horſe, whereby he runs away againſt will o 
Al, and in ba cours runs over and Kills a child or 
man, it is chance-medley only, and in that caſe the jury 
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ht not to find him not guilty generally, but the ſpeci 
. oh but yet, becauſe the coroner's ghet, which vor 
untraverſed, had found the ſpecial matter, the court received 
the verdict of not guilty upom the indifnient by the grand 
inqueſt of murder, and the party confeſſed the indictment by 
the coronet, and had his pardon of courſe, and this was ſaid 
by Lee ſecondary -to be the courſe at Newgate, 1 Sept. 16, 

| Car. 2. Richard 2 caſe. x 
felony, nor ſubjects the to a capital puniſhment, and 
hero: ul in ch cet red once quod inter- 
it per infortunium, © non eloniam, yet the forfeits 
28 NN Nee 
courſe upon the certificate of the conviction, yet he is not to 
be diſcharged out of priſon, but bailed till the next term or 
ſeſſions to ſue out his of courſe, for tho it was not 
his crime, but his misfortune, yet becauſe the king hath loſt 
his ſubject, and that men may be the more careful, he for- 
feits his goods, and is not preſently abſolutely diſcharged of 
his impriſonment, but bailed, ut ſupra. | ne 
fo ſtrict was the judicial law of the ems in relation 
to the life of man, that even in this caſe the avenger of 
blood might kill the manſlayer per infortunium before he got 
to the city of refuge, Deut. xix. 5, 5, x 
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e, via homicide'in defenſe 
which is uſually SP endendo. 
be obſerved, that in caſe 


the court gives | 
ici defendendo 18 
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M, Babes abi ſupra, thinketh it to be ſe defendrindo (i) tho 4. 
made the either with or without malice, and then 
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to ſave himſelf, and when the jury anſwered, I war to ſave 
his life, he was remitted. to priſon to have his pardon of 
courſe. 3 E. z. Cron. 284, 287. W 1 bo. et 
2. In homicide ſe-defendendo there ſeems neceſſary ſome 
act to be done by the party killing, for if he be merely paſ- 


ſive, this will make it only a killing per infortunium. 
4A aſſaults B. who flies to the wall, or falls, holding his 
ſword, knife or pike in his hand, A. runs violently, or falls 
upon the knife of B. without any thruſt or ſtroke offerd at 


him by B. and thereupon dies, this is nnn. 


) The caſe bere reſerd to in Dal- fo that the reaſon affigned by gur author 
Fon is the caſe of an affray, (which is for demanding the queſtion of the jury 
likewiſe. the caſe put by. Gam 4) of is grounded on a miſtakes that, w 
this he ſays there was a difference of to me ſeems the reaſon of putting that 
but delivers no opinion of his queſtion to the Jurys is this, the | 
own, but as to the caſe here put by our Bad found the fl pecially, but had not 
author of a malicious aflault, which he drawn any general conclufion from it, 
efrerwards mentions, he ſeems plainly the queſtion was therefore asked, that 
to be of the contrary opinion, and to they might make the uſual concluſion, 
think it murder; nor do | foe any thing #icunr, quod predifius A. (the de- 
in Caron. a8 7. that could occafion fendant) % defendenda predifium B. 
any doubt about this matter, or an — deceaſed) imterſecit, & non per fe- 
2 relates to this caſe, ſor both th iam aut malitiam precigitatam, wh 
ca 


(which ſeem to be but one and the was done r und therefore 
ſame) were of an affray, in which he, in the Frſt of thoſe places, vis. Coron. 
that ſtruck firſt, was the party kild, an 200 the uſual conc being inſerted, 

o party killing ſtruck not at all, till af- no notice is taken of the queſtion put 
he had fled as far as he could, and was to the jury. 
neceſſitated to do it in his o defenſe, rt 
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195 In reſpe& of the manner of the aſſault. * 
n 2 entnns; five. bs bis 7 


— — 


5 be eine back, or if in the aſſaule E. fall to che ground, 


he cannot fly, in ſuch caſe if B. kills 4 it is ſe d 


2 inan be ſe defendendo, as hath been ſaid, for i 4 
4 fled from the afſaule of B. till be cf fly no 


4 ales B. frſt, and upon that afſaule B. reaſſwults 
1 that 4. cannot retreat to the wall or 
4 without of his life, nay, tho A. fall 

nd woes the aſlault of B. and then kills 3. thi 
Real nor be be neren 0 be Je donde (0), but be mu 
der, or according to the circumſtances of the 
OE RT ive all cols. af aijnien- 


3 by way of interpretation turned ns je defer 


* aſſauled indeed ſhall by dhe favourable interpte 
tation of che law have the advantage of this neceſſity to be 


— ene gre hin th vn of do- 
upon him by the ailant 


e IP — Kot that law efteems this 
2 a Ali gh it does not appear 2 I = the 4 gps 
that he declined fighting, ſo that ne — = r flying, the vo 
party firſt afſaulted cannot ſafely quit the does not — it = 
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21 


in defenſe of the life of B. it ſeems that in this caſe. of 
an inevitable danger of the life of B. this C. 
:. in nature of ſe defendendo ; but then it mult appear plat 
by the circumſtances of the caſe, as the manner ot the aſſault, 
the weapon, with which C. made the aſſault, Ce. that the im- 
minent danger of the life of B. be apparent and evident. 
| "And the reaſon ſeems to be, becauſe every man is bound 
to uſe all poſſible lawful means to prevent a & , as well 
2s to take the felon, and if he doth. not, he is f to a fine 
and impriſonment, therefore if B. and C. be at ſtrife, A. a by- 
Gander is to uſe all lawful means; that he may without ha- 
zard of himſelf, to part them, and the very relation of ac- 
quaintance, and mutual ſociety between 4. B. and C. ſeems 
to excuſe the fact of 4. in the ſafeguard of the life 
of B. from the crime of ſimple homicide 3 ramen quay. 
| If 4 be travelling, and B. comes to rob him, 1 
into the company, he may kill B. in deſenſe of 4. and 
fore much more, if he come to Kill him, and ſuch his 
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be apparent; for in ſuch e of a Kley T . 
as Of a felony committed, every man is thus far an officer, 
that at leaſt his killing if ihe hk in caſe Aeg m. 
him in the was For of ſe dated in 
Eber but of this more hereafter. 
4. makes an aſſault B. a woman or maid with in- 
tent to raviſh her, ſhe kills him in the attempt, it is ſe defen- 
2 enn Dalt. cap. 98. 


Ani ſo i: * HC the huſband or father of B. had kild him 
in the attempt, if it could not be otherwiſe prevented, but 
if it might be otherwiſe prevented, it is manſlaughter, theres 
fore circumſtances muſt dude in this Ui 

III. I come to conſider, what the offenſe is in killing hint, 


that takes the goods, or doth injury to the houſe or poſleſſion 
of another; 


| And herein there will be many divetſitles, as firſt betweeri 
a a treſpaſſable act and a felonious act, and between ſelonious 
2 itle to the goods of B. take the 

A. a title to $ OF B. m awa 
from B. as a treſpaſſer, B. may jultify the beati of A. 2 
if he beat him ſo that he die, it is neither juſtifiable, nor 
within the png of ſe defendends, but it is manſlaughter. 
Dalt. cap. 98. 

A is in on of the houſe of K B. endeavours to en- 
ter upon him, 4. can neither juſtify the aſſault nor beating 
of B. for B. had the right of entry into the houſe, but if 4. 
be in poſſeſſion of a houſe, and B. as a treſpaſſer enters with- 
out title him, 4 may not beat him, but may gently 
lay his h upon him to pur him out, and if B. teſiſt and al- 


3 then 4. may juſtify the beating of him, as of his owa 
ule; 


But if A. kill him in defenſe of his houſe, it is neither 


juſtifiable, nor within the 2 of ſe defendendo, for he 
entred only as a treſpaſſer, and therefore it is at leaſt com- 


mon manſlaughter : this was Harcourt's caſe, Crompt. 27. 4. 
who being in poſſeſſion of a houſe by title, as it ſeems, A. en- 
dasselbe pare” ind bd" n a . 


6 H houſe, 
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houſe, and. Harcourt from eee an arrow a3-ghole, that 
would have entred, and kild one of 


led coils. nap 1 NEL 


pod bt 


kild him, it qo ſe defendendo, | 
had entred upon bim. ws aſſaulted him firſt, tho be i 


fs e flying, Gear rnd ea e to pe ; 
ſeſſion of his ho i to hi adverb his flight. 

4 commirs adult ery with B. the wiſe of C who comes up 
and takes them, in the very add, and with a ſtaff kills the a- 
dulterer upon the p > his is manſlaughter, and neither- 
murder, nor under the 9 9B of ſe de ys Pho but if 4. 
had been taken by C. in the very attempt of a rape upon the 
wife, and ſhe crying out, her huſband r and kild 4 
in the act of his raviſhment, it had been within the privilege 
of ſe defendendo, beczuſe it was a felony; the former caſe was 
adjudged manſlaughter by the court, B.R- A. 23 Car. 2. (d) 

No concerning felonies, as there is a difference between 
them and treſpaſſes, ſo there is a difference among themſelves 
in relation to the point of ſe defendendo. 

A a man come to take my as a treſpaſler, I may 

the beating of him in of my goods, as hath 
been dal but if I kill him, it is manflaughter. 

But if a man come to rob me, or take my goods as a fe- 
lon, and in my reliſtance of his attempt I kill him, it is me 
eke x lf, l in fre cles ot fo mic, by 


n . * becauſe t fad there col 
5 EA rnt in the 2 
hand, the court directed it to be done 
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At common law, if a thief had aſſatilted à man to rob him 
and he had kild the thief in the aſſault, it had been ſe Zefen- 
dendo, but yet he had forfeired bis goods, as fome have 
thought, 11 Co, Rep. 82.5. tho other books be to the contra 
ry 26 N 3. e otra 
But if A had attempted a burglary upon the boliſe bf B. 
to the intent to Real, or to kill him, or had attempted to burn 
the houſe of B. if B. or =7| of his ſervants, or any Within 
his houſe had ſhot and kid A. this had not been ſo Thich is 
felony,' nor had he forfeited ought for it, for his houſe 2 
caſtle of defenſe, and thereſbre he may jultify aſſembling of 
perſons for the ſafepitard of his houſe.” 21 H. J. 39. 4 it 
Co. Reps. 8 2. „ 5 Oo. Rep. 91; b. 26 Aſc; 23. 3 E 3. Cron. 330. 
But otherwiſe it is; as hath been ſaid Ab 0 uche 
e Come 
mit . 3 1 
But now by the ſtatute of 24 H. 8. tap. 5, If any Y 
Mende to erg hk f of any petſon 1 7 4 
* common highway, cart way, horſeway, or footway, or 
« in their manſion-houſes. or do attempt to break anly man- 
* ſion- houſe in the night-time, and happen to | 
A 5 fone or perſons, Oc. (tb a lodger or ſervant) 
a they upon their trial be acquitted and diſcharged i 
like manner, i if be had been achte of the db & 
ſuch perſon N 1 5 Car. f. Cooper's caſe. (e) 
This ſtatute was to remove a doubt, and was declarative 
and enacting, and puts the Killing of à robber in or near the 
highway, Oc. in the ſame condition with one, that intends to 
rob or murder in the dwelling-houſe, and exempts both from 
forfeiture, and hath ſettled the doubt. OR. 
And upon this ſtatute it was, that when there was malice. 
between A. and B. and they had fought” ſeyeral times, and 
after met ſuddenly in the ftreet near Ludpate, and A. ſaid he 
would fight him, B. declined it, and Hed to the wall, and 
called others to. witneſs' it, and 4, purſued him, and ſtruck 
him firſt, and B. in his own defenſe kild him, he was acquic 
from any forfeiture by the ſtature of 24 H. 8, cap. 5. 1 5 Eli 
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(e) Cro. Car. 344. 
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cromp. 27. b. Copſton's caſe: but upon this ſtatute theſe thi 

- 1. It extends not to the caſe of a bare treſpaſſable entry 
into a houſe, but only to ſuch an entry or attempt, as is in- 
tended to be for murder or robbery, Nc. or ſome ſuch felo- 
ny, and therefore the caſes of treſpaſſes either in houſes or 
near highways are left as before. 
2. It ſeems, that it extends not to indemnify the killing 
of a felon, where the felony is not accompanied with force, 
for it ſpeaks of robbery, therefore the killing of one, that at- 
— my pocket, is not within the act, for there is 
no ſuch neceſſity ; indeed, if any felon, after a felony com- 
- mitted, *doth reſiſt thoſe; that endeavour to apprehend him, 
or fly, and be kild, this killing is no felony, but that is u 
another account, for this ſtatute hath relation only to kill 
before, or in the felony committed, not after. 

3. It ſpeaks only of breaking the houſe in the night-time, 
ſo that it ſeems it extends not to a breaking the houle in the 
daytime, unleſs it be ſuch a breaking, as imports with it ap- 
parent robbery, or an intention, or attempt thereof, 

43. Tho the ſtatute ſpeaks not of burning of houſes, yet 
he, that attempts the willful burning of a houſe, and is kild 
in that attempt, is free from forfeiture without the aid of 
this ſtatute, as appears 26 Aſſiz 235 | 

By the judicial law, Exod. xxii. 2, 3. If a thief be found 
breaking up, and he be ſmitten that he die, no blood ſball be ſhed 
for him, but if the ſun be riſen upon him, there ſhall blood be 
| ſhed for him, for he ſhould make reſtitution, and if he have 
nothing, be ſhall be ſold for his theft and by the Roman law 
of the twelve tables, Fur manifeſto furto deprehenſus, fi aut, 
cum faceret furtum, nox eſſet, aut inter-diu ſe telo, cum depre- 
benderetur, defenderet, impune occideretur (f ) upon the latter 
of thele laws the civilians and canoniſts have made many cu- 

rious diſtinctions, vide apud Covarruviam, Tom. I. Par. 3. 
de homicidio ad defenfionem commiſſo (g); CE nes 


Of) Dig. Zu iv. 1 3. ad leg. J. vide fupra cap. 7. N 3.8 6. 
gut; 4 4. f. 1. Aget. Lib. XI. cap. 18. (g) Y. 361. Edit. Antzwerf 1614. 
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the Fewiſh Rabbies have made the like, quas vide apud Seldert 
de jure gentiiin.. + ws 10 
„ ents 
and puni iffer, et may be excellently fitted to 
the exgences and cnenienes of every ſeven fx {> ths 
laws of England are excellently fittel in this and moſt other 
matters to the conveniences of the Engliſh government, and 
full of excellent reaſon; and therefore I ſhall not trouble 
ſelf about other laws than thoſe of Englanal. („ 

IV. There remains yet one other particular, namely, the 
killing a malefactor, · that doth not yield himſelf to juſtice 


inquire, whether it were done of neceſſity 
| 55. Stamp. N C. Lib. I. cap. 5. fol. 13. . 
And the ſame law it is, if 4. commits felony 


6 p 
: latro- Lib III. de corone, 4 
722 2. 22 LE. Wind, 846 Wah 14. 
non tenetur, H alirer periculum ne, L 16, 20, 21, 35. 
on tamen, I pat. Braff. flani, l. 11. LL. n , bh. 59. 
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queſt or coroner's inqueſt a 


ter; and thereupon he is wee 4, and. chis feen 
matter given in evidence, he thereupon, for 
upon. theſe 1] Ae bee. ly 


for it is no felony, and this acquittal is a 

and bar any other indiftment for the fame dearh ; 
therefore ;s latter way is more adyantageous in the conclu- 
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this matter, I have added it to the doſe of. this title of hos 


Aequlagty.1e in. not levful for any man to tal way the 
life of another, dear ER. | 
coy; Shue ee roceſs of law, for 
the deli uncompelled extrajudicial killing of a perſon at- 
taint of treaſon, felony, or murder, ot in a promunire; tho 
upon the ſcore of their. being ſuch, is murder; (? 
I bereſore it . ge that gives ſentence 

be authorized by lawful com- 


= or appeal 
adable 


ſame law 1 take to be in Lacie s caſe, quad dd Cu. P. C. 5 
5 . N. 108. 4 Conſtables caſe. Ihe commiſſioners 


che ftatute of 28 H. 8. had given judgmen 
him, that ſtruck at ſea, and the party del 


daerk forgets to enter 
ite next day, and 
. diftment, and give 
7 this ' 


Car, C. B. Sir Randolph 
law their commiſſioris 
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-common' law. 
| p I: muſt therefore. be a/time of war, that muſt give exerciſc 
: to their j at leaſt in caſes of liſe. 
Ad cus far the judicial ſentence of death, 


where and when it is homicide criminally, and when not. 


II. Now a few words concerning the officer, executing ſuch 
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in the time 


Somerſer in the time of Edward VI. 
Gott pen the 


caſes the | 


for rreaſon 


Pol. IV. 
So in the 


at the Old-Baily, (State Tr. 
433.) und Afatcberss the printer 


inſtances, as in the caſe of queen A 
and queen Katherine Hower 
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it can ap- 
but then 
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it is felony ; 
otherwiſe ĩt may be rea- 
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If 4 come into the cloſe of B. and take his horſe with an 


prehended, 


So if a; gueſt 
ar ge: 


verdict found in Cambridgeſbire (1), A. comes into the dwelling... 
houſe-of B. nobody being there, and breaks open a cheſt 
takes out goods to the value of five ſhillings, and | 

floor of t is apprehended 


7 


55 
7155 
; 1115 
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1. 
15 


poſſeſſion of his purſe, 


Ir As it is cepit and aſportavit, fo it muſt be folonic? or 
, EO *. , for it is the mind, 
taking of another's to be a felony, or a 
bare treſpaſs only, but becauſe the . — and — jo ſe- 
cret, the intention muſt be judged by the circumſtances of the 
3 . 


G Simſow's caſe, x. O Bee Ge, Jullice 35. 6 
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3 and t K tos 
diſcovery. of a felonious intent is, e | 


I 4 leaves 5 bis anon or bis plow-ſttings in the feld, and 
B, having land. in the ſame field uſeth it, and having done 
yr 9 where they were, or ac- 


y, but at moſt a treſ 
Lee my privity take my horſe, and 


9 


ten or twelve miles about his own occaſions, and 
3 oi own, f but if in his journey he 
of circumſtances is fo 


fy the ry of cum 
Lb el fo mind, the i 
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1. Therefore of chattles real no felony can be committed, 
and therefore the taking away of a ward cannot be-felony, 
nor of a box or cheſt of charters, chat concern/land. 10E 4. 


or lead of a houſe, or the like. (% 5 ond 4 214 
But if they are ſevered from the freehold, as wood cut, 
graſs in cocks, ſtones di ed out of a quarry, then felony may 
be committed by ſtealing of them, for they are perſonal goods. 
13 H 8. 2. b. 12 E. 3. Coon. 119. 99 z 
But if a man come to ſteal trees, or the lead of a church 
or houſe, and ſever it, and after about an hour's time, or ſo, 
dome and fetch it away, this hath been held felony, becauſe 
the aft is not continuated but interpolated, and in that nter. 
val the property lodgeth in the right owner as a-chatrel, and 
ſo it was agreed by the court of ki s bench 9 C. 1. upon 
an indictment for ſtealing the lead of WIr. Dale. 
cap. 103. f 166. ( „ 
3. Neither of corn ſtanding upon the ground, ſor tho it 
be a chattel and to the executor, yet it ſavours 
| Co. N C. þ. 109. 2 


( Nor can ſelony be committed -of (o) But now by 4 Geo. II. cap. 32. it is 
| bonds, notes, or other writings, that are or break. with in- 
ſecurities for a debt, becauſe they derive ' y jron gate, 
their value from. cheſes en alien, which 
cannot be ſtolen. Dalt. New Edit. 301. 
$ Co. Rep. 33. but by 4 late and 
2 Geo. II. cap. 25. the Healing of bonds, or abetting, ar ſhall buy or receive any 
NN is made felony with or ſuch lead, Ge. knowing the ſame to be 
our rhe benefit of rhe clergy in the ſtolen, is ſubjected to fame puniſh- 
{ame manner, us if the offender had ſto- ment. | 
node of thevlike value, with the  (P) New Edit. cap. #56: N. Sor. 


len 
| money ſecured by ſuch bonds, Cc. 
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(r) By this ſtatute i 


to take hawks 
vithin the king's 


ee a river or pond, alte, 


wild — 


17173 Ley 


is r& (/) Now Edit. cap. 256. I. 493- 


nog 


7 


he may maintain an action f | 
neſs of their nature, as maſtiffs, ſpaniels, gray-hounds, blood- 
hounds, or of ſome things wild by nature, yet reclaimed by 
art or induſtry, as bears, foxes, ferrets, Oc. or their whelps 


of its nature and uſe for princes 
| be committed, IT 
V. What ſhall be 


be reclaimed. 
Rice rods of ly pes 


e be not 
| the felony muſt be puniſhed. 2 1 H. 6. Enditement 12. 
And yet 10 H. 6. Enditement 9. an indictment, quod A. ver- 
bu, B. and 20 jacks pad 20 5. fins eqn, held yoo 
without ſhewing whole they were. 

[Sa pag t of 4. that he is communis Lero without 
icular what he ſtole, is not good. 22 . 73- 
that bong domus & ecclefis tempore uuratio- 
| ns rb gels i fi e cope, is good, 7 Þ:4- 
14. b. C. RC p. 110. Kan R C. p. 25. l. G95. b. 

If a man ſteal bells, or other goods belonging to a church, 
he may be indicted, qwdd felonice, "Ve. copis bona purochianorum 
4 8 M.3 1 © 32 EN B. R. Hadman and Green verſus Ring- 

wood ()) and yer an ation of treſpaſs lies for the church: 


in ſuch caſe, quare bona & catalla_ par ochianorum in 


A.B. args — gardiano- 
parochianorum. 


y ee fc proper | 
leaſe for years, and the goods E N fr 
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A. bail goods to B. to keep for him, or to y for 
B. be robbed of them, the felon I iCted 
„ 
the p is ſkill in A yet B. hath the poſſeſſion, and 
e be ſtolen, and hath the pro- 
perty againſt all the wor ue 4. 
aer thac ho holy the grods of 3. and & appear 
in the indictment, that B. was a feme covert at the time, the 
indiQment is naught, for they are the goods of her huſband, 
and fo f 4 be indicded for f the goods of B. and upon 
the evidence it appears, that B. had neither intereſt not 3 
ſion in the goods, or was a feine covert, the page cg 
be acquitted, . but then he may be preſently indi 74. 
for the goods of the huſband * or true proprietor ; and ſo it 
once happend before me at Aylesbury 1667. in the caſe of Emes, 
who was convicted and executed upon a: ſecond indictment. 
Regulars, £map cannot papnnut falafy of the goods, whaye 
in he hath a property. 
If 4 and B. be joint-tenants or tenants in common of an 
horſe, 1 poſſibly animo furandi, yet 
this is not felony RS gs the 
hon og a 
n 5 and cut them into 
boards, B. may take them away, and it cannot be felony ; ſo 
if 4 take the cloth of A and make it into 2 doublet, B. may 
take it, and it cannot be felony. M. Ele More u 6). 9.19. 
1 4 take the hay or corn of B. and mingles it with his 
own heap or ſtock, or if A. take the cloth of B. and embroiz 
der it with filk or gold, B. may retake the whole heap of 
corn, or cock of hay, or garment and embroidery allo, and 
it is no felony, nor ſo much as a treſpaſs. E. 36 Elix, B. K. 


. 4 ful gots vin nd airpuds vine E. 
rom B. with probab 5 
RSS. action of detinue, this is f. 

7 H.6. 43. 4. C. N. C P. 110. Stamp. P.C. þ. 26.4 122 
' The wife cannot commit felony A woods © her huſ- 


ute Log) 21 H 6. Corone 455- 
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c RG N10 and therefore, if the cake or fleal che goods 
of her huſband, and deliver them to B. who knowing it, car- 
ries them away, this ſeems no felony in B. for it i | 
d her huſband (s), yet treſpaſs lies a- 

OO but in favorem 
{o I take the law to 


269. ex leftura Cooke. 
But if the hulband deliver- goods 
taken them felonionſly from B. this had been felony in the 


yl mw. 104. N 268. for if the huſband himſelf had 
from B. it had been „ hath 
— xp a5 bur dien k muſt in both caſcs be a 


frm. 
But if a man take away another man's wiſe againſt her 
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A madman, non compos,” or lunatic in the times of his lu- 
nacy cannot commit larciny, but ought to be found not guilty 
upon due evidence thereof. 
A eme covert alone may be guilty of larciny, if done with- 
out coercion of her huſband. 27 A 40. | 
But it hath generally now obtaind, chat ſhe cannot be guilty 
of larciny jointly with her huſhand, becauſe preſumed to be 
done by coercion of her huſband. Vide Dalt. cap. 104. (b) 
" Stamp. B. C. fol. 26. 4. © libros ibi. | 
But this I take to be only a preſumption till the contrary 
appear, for I have always thought, that if upon the evidence 
it can clearly appear, that the wife was not drawn to it by 
the huſband, but that ſhe was the principal actor arid inciter 
of it, the is guilty as well as the huſband, but ſcabitur pre- 
ſumptio, donec probetur in contrarium, neither is the of 
2 E. 3. Corone 160. to the contrary, but in the book of 27 
A. 40. where ſhe was indicted alone, inquiry was made, 
whether it were by coercion of the huſband. © 
And therefore, if 4. and B. his wife be indicted by theſe 
names of larciny, the indictment is not void, for the huſ- 
band may be convicted, tho the wife be acquitted upon the 
preſumption, of her huſband's coereion, | 
Again, the huſband may be acquitted, and the wife found 
to have done the felony alone, for every indictment is ſeveral 
in law; or again, tho prima facie the wife cannot be guilty 
of larciny, no nor of burglary, where the huſband is party 
in the fact, (tho ſhe * of murder or 
ter jointly with her huſband) and therefore primd facie the 
wife in ſuch caſe muſt be acquitted, yet for my part I think 
the circumſtances may . that the wife may be as well 
ilty an larciny or burglary, as her huſband. 
117 a ſervant commit felony by the coercion” of his maſter, 
yet it doth not excuſe the ſervant, tho it excuſe the wife, as 
is before ſaid, for the wife is inſeparably ſub poreſtate-wiri, 
but it is not ſo with a ſervant, for as he is not to 
obey his maſter's unlawful commands, ſo he may recover da- 
mages for any wrong done him by his maſter. Dab. cap. 104. 
p. 269. (c) CHAP. 
% New Edit, cap. 157. P. 303. (e) New Edit. P. 30. 
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Concerning the diverſities of grand larci- 
nies among tbemſelver in relation to clergy. 


the cleigy, and by che confire 
of the ſtatute of 25 E. z. 4. 
clergy was to be allowd in all —— 


, | grand larciny, as in other felonies, 
D 
in all thoſe caſes, wherein it is ſo taken away, the in- 
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being in the houſe or put in 
xcluded from clergy in all caſes; except Outs 
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bes ir ö 


et. 


—ͤ̃— — 


clergy, Grompr. Juriſdic. of Courts 
126. b. (4) Dy. 205. 4. b. and it is held, outlawry upon this 
ſtatute excludes not clergy. 1 1 Co. Reps 29. b. Powlter's caſe. 
2. That yet by the ſtatute of 4 U 5 R & M. cap. 4. corey 
is taken away in this caſe 7 acceſſary before, as w 

as in caſe of ſtanding mute and challenging above twenty, or 
not directly anſwering, for the ſtatute of 4 & 5 R&M ex- 
tends to acceſſaries before in all caſes of robbing 


that A. only the 5 
that 4 only ſhall be excluded of his clergy, and B. and C. 
that were aiding and aſſiſting ſhould have their clergy : this 


Audley's caſe (e) upon the ſtatute of 39 Eli hereafter cited: 
but I think they are all to be excluded of their upon 
this ſtatute of 5 Us E 6. and there cannot be a 


Ie 


| 7 | 
1 0 . , 
ow 90 119. b (e) Cre, c 473- by the name of Frans 
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by 39 E 340.688 wrt 273 1 

4. This ſtatute extends not to breaking of the houſe with 

an intent to rob it, but there muſt be an actual robbing, or 
| Eres. en 


waking, but it 

is not y they ſhould be put in fear, neither is it ne- 

23 lame room, where the robbery 

18 LK 4 1 3 A340, eee 
7. But it is not enough, that a ſtranger be in the houſe, 

unleſs the owner, his wife, children, ſervants or ſome of 

them be in the houſe at the time alſo, tho it be enough upon 

the ſtatute of * 6. cap. 1 Qu : * — 4 

38. There muſt be not only an a ſtealing | 

in the houſe, but aka brute Coins — 

ſtatute ſpeaks of robbing, which imports more than a bare 

Ai. 14 Car. 1. Thomas Williams, Thomas Bates, and Richard - 

Harper having broken the lodgings of Sir H. Hungate at Whites 

hall, and taken thence ſeveral goods of Sir H. Hungate, Croke and 

Crawley were adyiſed with to pen the indictment, who agreed 

theſe points: 1. It muſt bedaid for breaking the king's man- 

ſion-houſe called Whitehall (f), and ſtealing the goods of Sir 

H. Hungate, for all the lodgings in Whitehall were part of the 

king's houſe, and differd from an inn of court, where each 

chamber is a ſeveral manſion-houſe, becauſe every one hath 

. 


a ſeve- 


2 | 5 (F) See Kel, 27. 


* 


— 
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a ſeveral intereſt in his chamber. 2. That upon the ſtatute 
of y & s E. 6. the indictment need only be, that he broke 
the king's houſe called I/ hiceball, and ſtoſe the goods of Sir H. 
Hungate, divers of the ' king's ſervants! then being in the 
houle, without ſaying, that any body uns put in fear (which 
was neceſſary by the ſtatute of 23 KH B.) but merely upon 
che ſtatute of 3 Us E. 6. and accordingly the indictment was 
drawn. 3. That upon an indictment upon 23 H. g. or upon 
5 E.'6.' there muſt be an actual breaking of the houſe, and 
alſo a or ſtealing of ſome thing. * 4 _ 
4. That if a thief come into the houſe, the doors being 
open, and then break open a chamber door, and ſteal 

from thence, this is a breaking of the houſe within thoſe fta- 
rutes, and accordingly at the very at the Old-Baily 
found 


judgment, but Bates was 


* , «4 
# \ 


U 


juſtices upon a meeting among them Novem. 1684. but it 

was then agreed, if two come into a tavern to drink, the door 

| the family being in the houſe, and 
breaks a chamber«door, and ſteals 


of à counter or cheſt (); 
But tho the breaking of the door, or perchance of a coun- 
ter, may be ſuch an act, TIS 
the ſtutute of 5 E. 6. yea, and altho in that caſe 

tiond, 


(x) This caſe denied to be law, Kel. 6. (0) See Kel. 69. 
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nend in eicel 4 ——— 
ſhire yd in culo tpen © ou breaking uf a cheſt; was 
all one as to this with the breaking ef a door, tho 
the cheſt were not fixed to the frechold, quad vide antea cap. 
43. yet I muſt needs ſay, that the at Nen gate hath 
been always ſince my time, that the breaking open of a cham- 
ber- door, and of u counter or cupboard fixed to the freehold, 
hath brought it within the ſtatute 2 E. 6. to ouſt of cler- 
, yet when a party enters the open, and breaks 
- Fo held os d, and finds e e e 
ſuch a robbery; as is within the ſtatute of 5 E. 6. to ouſt of 
clergy, and 2 — agreed at Newgate 1671, 
the robbery of the Serjeants- inn in Fleet-ſtrees 
by certain perſons, that came in to eat, and ſlip —— 
cked open a chamber - door, and broke open a ge we 
ſtole plate of good value: it was agreed, that the picking 
open the lock of the chamber-door/ brought it within the ſta 
og, rhe bin Ta ht ar cn 
only would not ouſt of. 5 E. 6. or 39 
Eli wd & by Les ce we. the can cole r 
Newgate in his time. 
| As to robbery in booths or tents in fairs and markers within 
the 5 E. 6. cp. 1 2. H. 41 Elia. B. N. the robbing of a ſhop in 
Meſtminſter- hall was ruled not to be within this ſtatute to be 
1 * 
If a-ſervant open a chamber door in his moſter's houſe, 


wink ſteals goods, Sir N. Hyde, who was ſevere * 
caſes criminal, doubted whether this were within this 


to ouſt him of his clergy: vide infra. 1 bis 


IV. The next ſtatute relating to this matter of robbing in 
houſes is 39 El cap. 1 J. which recites, that the penalty of 
of houſes in the day-time, no perſons being in the 
houſe at the time of the robbery committed, is not ſo penal, 
— x rm houſe, any perſon being therein at the time 
the robbery — which hath emboldened perſons 
>: 5 robberies in breaking and entring perſons 
houſes, none being in the ſame, and enacts, Thar & any 
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4 goods, or chattels to 
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found felony —— 2 #6d/thall noe 
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4. Altho this ſtatute of 39 Eli. in the body uf dhe act 
ah col of fe. yet in as much as the preamble ſpeaks 


— 
. er 1 
or cupboard, and lay them in the room, and be appr ehended 
ſore he carry ur ava, it = « feng a the fta- 
and at common law alto, as was reſolved by all the judges, 
uno diſſentiente, in a caſe out of Cambridgeſhire upon à ſpecial 
verdict" there found upon an indictment upon the Keel of 
5s E. 6, amo 1664. (i). 2. It mult be a ſtealing of goods 
in the bonſe, and therefore he that ſteals, or is party to the 
them, being out of the houſe, is not by this ſtatute 
to be ouſted of his clergy. 3. Upon this ſtatute, as well as 
upon the ſtatute of 5 &'6 E. 6. hers WE" BAIT 
force or- 0 N 
Now what be ſaid n 


ie were in the tight, will make ſuch a forte or 
5 vithin thi rue and that of 5 C. x0 uſt the the f 
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'® G 
below, . ted Kel. 31. _ 
;, Wy Bur now Fer. 
4 — ann, 
uſe, coach · houſe or ſtable 
: ray and ag, fe hes d. 
lu or more, tho ſuch _—" 5 — 
o open, nor any perſon therein, their aiders or 
«x af, hire, —— any © from clergy. 
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value of five ſhillings, 

could carry them out - 

and upon this matter ſpecially his 

clergy upon the ſtatute of for them 

out of the cheſt was ſta- 

tute of 39 Hi did not nuded 

clergy ; per om *. 
121 5 

was h | 

that ſtatute, I 2 
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money, and that at the time of the robbery di 
were in the Inner Temple-ball, and in divers other 


(1) Cre. Car. 4736 
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and Finch (1) wete arraigned 
they at twelve of the dock 
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tier, 


VI. The ſtatute of 8 El 1280 . by which he that rakes 


money or — ep hh perſon of oy other, 
privy al bigs, s gull ef fro his clergy . 0. 
vict by v confeſſion, or gbove | Eu 
endo ny e Na . or ſtands * 4 2207 Wee 


or be outlaw 


+ INE CHAP; 


) This was leſs unitaithed by our * H the king's nar! Cores, ar 
author; but I fuppoſe the ſtarure here 
meant is 22 Car. . cap. 5- Which —— which 
<« All who ſhall feloniouſly woollen awa "a pee 8 recs th 
* manufactures from the tenters, or ſhall wat th mur 
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| P larciny is the felonious ſtealing 6 
not above the value of twelve: pente wichout robbery, for 
altho that by opinions the value of twely | 
E 
Weſt. 1. cdp. 


The 


latciny in both. 8 E. 2. Cra. 104. 
the evidence it appears, that 4. ftole twelve- 
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able by fine and impriſonment.” 9 E. 4. 26. 6. 
'Þ. 27» 0: PcG BORE rh EF 
\ There is kind of taking, vis, a taking in law, and 
If thieves come 
them a greater ſum, which he doth accordingly,” this is a ta- 
king by robbery, "hay he was not in conſcience bound by ſuch 
compelled oath, for the fear continued, tho the oath bound 
him not, „ 
. 1 e 55 
ö (a) Plowd, Com. 2 $9. J. 
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| Pudſey and two others, viz, 4. und B. aſſault C. te 1b kim 


* 


1 


in the highway, but C. eſcapes by flight, and as they were al. 
faulting him 4. rides from Puaſey and B. and ts D. out 
of the view of Pudſey and B. and takes from him a dagger 


robbery, and came back to Pudſey and B. and for this Pud- 
— —— —ͤ— not to 
che robbery of D. neither was it dene in his view, becauſe they 
were all three aſſembled to commit a robbery, and this taking 
of the dagger was in the mean time. 28 Blix, B. N Gromp. 34. 


_-Andfort is if 4. B. and C. come to commit-a robbery, and 
A. ſtands centinel at the hedge- corner to watch if any come, 
and B. and C. commit the robbery, tho 4. was not actually 
preſent, nor within view, but at a diſtamte from them; and 
the like in .-11 H. 4. 13. G C 5. 64. 

III. What mall be faid a putting in fear, or violent ta- 


Dy 224. b. H. 1 Fac. in B. R. (e) Harm was indicted 
the of E in the highway, and upon 
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gu" and had his „ _ 

IV. As to the point of in | 
The ſtatute of 2 3 H 8. cap. A. (0 and 4 &'SE 6-489. 9. 
— — — but only in two, 
2 manſjon-houſe, the 


viz, when the 
in the houſe and 


—————— 
r or when oommitted in or near the highway. 

r e ee A man 
indicted robbery in quddam via regia pedeſtri ducem de Lon- 
don ad Iſlington, and th 1 ror teri. wore Fr 
gy, for the words of the ſtatute are for vobbery in or near the 
e e on rs Hy 
and conviction muſt be of à robbery in vel prope 
—— „ 


£i4 or wid nid pedeſtri. 

D s to wege of ts clergy by vir 

tue of any parhament, two things are always requi- 

ſite, +1; That the indictment bring the fact within the tha» 
2. That the evidence and finding of the jury likewiſe 

e eee 725 wo 


| have his 
But an indifiment of a is eel peep abi wes 16 


Liam, tho in the disjunctive is uſual at Newgare, for if it be 
either in or near it, tho an indictment ought to be certain, 
yet this is not the ſubſtance of the mdi nor that 
which makes the crime, but only to aſcertain the court as- to 
the point of clergy to ſerve the ſtatute. | | 


2 not directiy an- ou — Ge. 
or pen. 9— — U — a- 
e number of twenty 


” = I —_— A. ao. oth. * — 4 e r i an eee bis en - 
Hi a Plari n Coron 
ns oria itorum Corum 
. is 
— _ —_ — — 


A robbery is commutted upon the Thames in à ſhip — 
lying at anchor below the bridge, on that ſide of the river; 
which is * for this robbery Hyde and others were in- 
dicted as of a robbery done in vel. prope altam viam regi 
Aren 
ua tatia che king's high ſtream, and if it were not, yet it is 
By dhe ſtatute of 25 H. 8. cap. 3. (g) clergy is ouſted wy 
examination, if the original nk were committed * 
other county, and excluded from 
and that ſtatute extends to 


— — 


Let if A. be indicted of larciny in the county of D. and the 
jury find the value to be only twelve- pence, he ſhall only have 
the judgment it larciny and not ſuffer death, as he 

have done, if 

of C.- f 


county of D. it bei 

(a K 
Bl Moore, u. ) 39. þag-'5 50. for the ſtatute of 25 H. 8. ex- 
tended to ouſt them of clergy, where clergy is demandable, 
but the jury finding the value to be but tw-elve- pence, wm 
| ; | 


* \ "This lese was in (ch repeald by E. 6. cap. 12, but is revived 
G Ae cap. 10. . 7 : mu oy q 
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Conerning reſtiveition bf goods * * 
the conſiſcation of 906k amitted in the 
indiſtment or r 

18 mo >» ;20 | Bae 1 


* e 4 1 wah; 
Labo ti tic may ſe tocome mor geber ex 
Autos when we come to conſider of the proceedings and 
judgment in criminal cauſes, yet in as much as it 
rere 
cs i up hon an api to fue Gwe dupe 
touching larciny and. robbery, 
rr 
from whom they were ſtolen, vis, 1. By appeal of robbery or 
— 2. Nr r n 3» By 
. N. 

I. Upon an appeal cobbery;.or-laecinyy; party | 
| were convict thereupon, reſtitution of the goods contained in 
— yp oe ber it is one of 

[ T7 ih 7 
And hence it is, that if in an a of felony. Wale 
the appellant omit any of the ſtolen from him, they 
n n * 45 E;. c. 100. 
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And .O it is, if he bring an appeal of robbery or larciny, 
Int: r 
e ©: bailment or the like without felony, 
5 mae falſe ap- 
3 E 3. Gren. 3 7 | | Ree 
But if the defendant 


- . 
| 


etain it is, that if A. be attaint at the ſuit of B. and 
not before C. commence his A. ſhall not be 
arraigned but if he be afterwards then 
he {hall be arraigned at the ſuit of C. commenced after the at- 
tainder, 6 H. 4. 6. b. 10 H. 4. Coron. 227. But if the attain- 
der were at the king's ſuit for that very felony, for which C. 
brought his appeal aftet the atrainder, then it ſeems he ſhall 
not be put to anſwer it. Sawf. R C. b. 1606. 

Now, touching reſtitutions upon appeals," Stamf. Lib. III. 
cap. 10. fol, 165. bath given us à full account, I mall follov- 
his method partly and ſummarily. 1. Where the plaintiff ſhall 
have reſtitution. 2. When. 3. Of what thing 


1. As 
(s) That caſe was of « ſecond appeal brought before the party had pleaded to the firſt. 


the D OY this, is 1 
if beute bis diligence ſhortly aſter the felony to 


him. 7 H. 4. 43: 6, 

2. Thea dnl, gendes eng tis e 

the felon ; Be pet in 6 of ingANG. of fu 
vidtion it is ſufficient that he uſed his endeavour 3 as H he 
take the felon, and impriſon him, un lie . n the 
jeu an bee the ap commend; r a 
jure or ' break riſon he is taken; 12 E. 2. . 
ſo as the be commenced within the year and day, and 
that he made Nell lu, 26 M, 32. 2 1 
peremptorily above the number "ap y law 

mute of malice, or hath his clergy N T or be out 
lawed. 

2. As to the ſcan, when be ſhll hr oi, 4 

He ſhall have r ion after judgment a the 
lee, and before execution made 9 tp 214. * 

He ſhall have reſtitution after conviction of the principal, 
and before conviction of the acceſſary, and after conviftion 
of one of the principals before conviction of the other, or 
tho the other be acquitted upon his 'appeal. 1E 4.16, 4. 
10 H 4. Coron. 466, 

But if 4 ſteal ſeverally the goods of B. and C. und he be 
convict upon the appeal of B. yet C ſhall not have reſtitution 
till be be convict at his ſuit alſo, 4 E. 4, 11. fahre altho 
the felon be convict at the ſuit of the a t, yet be is 
not to have reſtitution till the freſh ſuit be inquired, which 
is to be done y the ſame jury „that convidts the felon, if he 
„ be if he cofesthe flop, or Rand mis 


(3) 4 E. 4 19.6. 
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it ſhall be inquired by inqueſt taken æ officio by the judge. 
1H 4. J. 4 2 K ;. 12. 3H 7. 12. 
3. Of what things he 1s to have reſtitution. 
If a felon waive the goods ſtolen without any purſuit af. 
ter him, thoſe goods are not in law bona waiviata, nor forfeit 
ro the king or lord of a franchils z but if he waive them 
upon a purſuit of him, then they are bona waiviata, and for 
e iberty; quod wide 5 C. Reps 
109. 4. Foxleys 9 

And this forfeiture is not like a ſtray, where tho the lord 
may ſeize, yet the party, who is the owner, may retake them 
within the year and day, but here the true owner cannot ſeize 
his own goods, tho upon freſh ſuit within the year and day. 
3 E. 3+1t. 4. 4vowry 151. 3 E. 3. Gr. 162. | 

But yet this is not an abſolute loſs of the owner's goods, 
but rather an expedient ſettled by law to drive the owner to 
convict the felon by proſecuting his appeal, and therefore 
if he make freſh ſuit, and proſecute his appeal, and the 
felon be thereupon convict or attaint, and the freſh. ſuit 
inquired and found by verdi& or inqueſt of office, he 
have reſtitution of the goods ſo waived. 5 Co. Rep. 109. Fox» 
ley's caſe, 3 E. 3. Coron. 152. + 19 | te 

But more of reſtitution under the next general, for it is 
regularly true, that of what things the owner ſhall have re- 
ſlitution upon the ſtature of 2 1 H. 2, he ſhould have reſtitu- 
emo, 2 conviction in an appeal at common law, and & 


converſo, ſo that what is ſaid upon that ſtatute, is applicable 
to reſtitution upon an appeal. 
IT. By the ſtatute of 21 H. g. cap. 11: it is enacted, That 
« if any perſon do rob or take away the goods of any of 
the king's ſubjects within this realm, and be indicted, ar- 
* raigned, and found guilty thereof, or otherwiſe attainted 
Tr 68. hate Ir 
< of the {aid money, goods or chattels, or any other by their 
o ement, that then the party ſo robbed, or owner, 
1 be reſtored to his money, goods or chattels, and the 
« juſtices, before whom ſuch perſon ſhall be fo attainted, or 
found guilty by reaſon of the evidence of the party ſo 
6 * * robbed 


— ie 
< have power to award write 3 | 
„ ney or goods, or chattels in like manner, as tho any fuch 
Re | 1 
Thi ſtarute introduced's new law for reſtitution bebe 
fore this ſtatute there was no reſtitution upon an 


burionly upon m appeal. 22 E. 3. en 460," fe 


167. 4. 20 
f. Ale cis future fptat'of be King's fry it Extends to 
uliens robbed, for tho are not the natural born 
ſubjects, they are the ki , e by a 

Alligeance. 
„„ eee 
maſter, or his ſervant by his give evidence and 
edoeifÞ che Klon, the tnulter have a writ of reſtitution, 
if tt appear upon the indictment and evidence, it was the 
maſter's money, . for che fri ies aid io d. pur 
nr Kamf. N C. N 167. 

If A be robbed by H. and C. a Ley Sri uf che 
e e i degra e e e 
ſo he ſhould have had in caſe of an appel. 
I 4 be robbed of am ox' by B. 5 
keeps the money in his hands, and after kills the ox, and ſells 
the fleſh, or if the money be ſeized in the hands of the thief, 
mne. 
'reports, Harris's caſe.” (e) | 
80 if money: be ſtolen, and the dick raken, wa the mo- 
op ſeized, he ſhall have reſtitution: of the money. 

The teſtator is robbed, the thief is convict upon 2 
crewene of bt execr, . ſall hae abrufen * 
Baul. 89. Dy: 201. 6 Cb. Rep. 80. 
It hath Mare prag equation, if goods be Res, ad by 
the thief ſold in à market-overt, ny —_ thief — 
convicted upon the evidence of the pa he ſhal 


72770 


Have reſtitution upon this ſtatrte of hon thi'g Tad a or * the 


buyer not being privy to the felony : thoſe that held he 
"2 1 * 5 5 ſhould 
(e) Ney 128. 


— - — — 


Hiſtoria Blacicerilly Corte, $43 


ſhould. not, ground themſelves upon the book'ef 12 K d. 10. 
Mr. Dalkon s Opinion, ch 1 1't. K 29. (d) upon the reſulu 
tion in the caſe of market-overt, 5 Co. Rep. 83. b. which was 
upon occaſion of a writ of reſtitution (e), where it is beld, 
that the ſale in market-overt is a bar to the reſtitution; 
wand. ns pt ons 1 R cab. 12. where i is ſpe> 
— „ee e e e hnfbs 

x 1. e ap tk are on too months 

| after the felony u is property, which evi 
that after the fix months he ſhall not have mae 


goods ſtolen, 
and as to the authorities, the 12 H 8. 10. was beſore the 
ſtatute of 21 H. &. and Mr. Dakon's opinion ſeems to be 
grounded upon it 3 the caſe of 'marker-overs, 5 Co. Rep. it is 
N tho the caſe fell off 
pon this, eee rere 
e Leaks FR. 
As to the ſtatute of 4 Blix, to which 1-may\ add alſo the 
ſtatute of 1 Jae. h. 21. that enaQts, No ſale of ſtolen 
* in Landon, Weſtminſter or Soubwark, or within two to 


n 

the like ſtatutes have not enacted — 2 
fore the party canner take them again fm the burer, unleſs 
in caſe of brokers, e but this comes 


(4) New Edit. cap. 164. P. $43- t Aud. 544 (0) Kot. 35. 


4 


— 1 
n Mio. th. 


ta tes — 
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if a thief by ſale 3 which is every ay nA 
moſt every thop in London, ſhould elude it. 

2. ſe were agzinſ>'the common good, and would incourage 
offenders to the common detriment, if this ſale ſhould con- 


Wn 


">The mm that is robbed, i robbed agent bo will, 
cannot help it, but the buyer of ſtolen goods may chuſe, 
E or if he buy, may yet refuſe to buy, 
unleſs well ſecured of the property” of goods,” or know- 
ing the: 

And if it be dad thar the reſtitution ſhall be as in caſe 
of appeal, and a ſale in market-overt had barred a reſb- 
tution in an appeal. 
© T anſwer, 1. That it is but gr avis Mies that a ſale in a 
market · overt had barred reſtitution in appeal, for there is no 
authority for it, but the only book, that I know in the caſe, 
is to the contrary, via, 2 Co. Inſtit. p.) 14. If A commits a rob» 
bery, the king's officer ſeizeth the bk ſtolen, and ſells them 
in market-overt, the party robbed convicteth 4 upon his ap- 
peal, he ſhall have reſtitution notwithſtanding ſuch ſale, if 
he made freſh ſuit. 2. But ſuppoſe the appellant ſhould not 
| have reſtitution, yet that reſtrains not reſtitution in caſe of 
the ſtatute of 21 H. 8. for the words As though he bad been 
attaint in appeal are not reſtrictive, but relative only to the 
mmer uf the writ of reſtitution, which ſhall be fuch as in 
1 7 

5 I, Ir hath. ben The; e d at 
ate, that ſale in market-overt hath not been allowed a- 
this writ of reſtitution, wreak 
—— hath att in the court 
there oſtentimes Hebe up, e again, 
2 Co. Inf. p. 714. lord Coke's was in words, 
So that in this taſe alſo, (via. upon the ſtatute of 21 H 8. 

cap. U l.) the party robbed, or owner, ſball have reſtitution nor- 
 -withſtanding any ſale in market-overt, and with this agreed * 

W 

Y = 
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Upon this ſtature, of 21H, 8. if the offender be conyith 
upon the evidence, of. the party robbed, or owner, he ſhall 
have reſtitution, tho them yers wh 0h i, or any. uiry 
oy inquelt touching the ſame, ann rants, 
2 eee it be otherwiſe. e 
If A, be robbed by B. of a ſilver cup, a piece. of cloth, and 
other things, and 4. prefers an indictment only for one gf 
them, as namely the cloth, and convict the felon, he ſhall 
have reſtitution of no more than what is contained in the in- 
dictment, and the goods omitted are confiſcate to the king, 
as in caſe of goods omitted in an appeal, 44 E. z. 44. (b) tar 
men qu ere, AS WE the party's ſuit. Vide Dalt. cap. 
111. 5. 298. (i | a 4 Sane 

If 4 have ta moods lolen by R and. 4 ers a bill of 
indictment, which is found, whereupon B. flies and is outs 
lawed, A. ſhall have reſtitution, for he gave evidence upon 
the indictment, which, tho it be not a conviction, is the 

ound. of the outlawry, which is an attainder. Dalt. ubt 


A and B. have their ſeveral goods ſtolen by C A. prefers 
is bill of indictment for his goods, C. is thereupon convicted, 
notwithſtanding that conviction B. may prefer his bill, and C 
ſhall be thereupon. arraigned and tried to the end that B. 
may have his reſtitution, which he could not have by the 
conviction upon the indictment of A. becauſe a diſtinct felo- 
ny, tho uſually at the ſame ſeſſions the ſeveral indict- 
ments againſt the perſon are tried by the ſame jury: 
vide 4 E. 4,11, Stamp. B. C. fol. 167. l. _—_ 
But C. be. attaint on the indictment preferd 


FRO 
by A. riev 
WET of ind ent 
an ©. gay: elne 
conviction B. ſhall have reſtitution, ſor 
to take . at another ſeſſions, that RY attaint, but he 
may if he pleaſe plead autrefoits attains, and refuſe to anſwer, 
io (Lara Ka FA in cale of an appeal 
he ſhould have no reſtitution, but his goods ſhould be con- 
| 6 Z 6. #, hſcate 
(b) This is more directly proved Corone 100 (i) New Edit. ub fra. 


— — 
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fiſcate to the king, but I think that to ſerve the ſtature of 21 
e © pig apes bombs 
ought to inquire by an inqueſt ce touching the robbery 
> 4 and being aſcertained of it thereby to grant reſtitution, 
tho they ought to give no new j of death upon ſuch 
NY unleſs the priſoner had pleaded to the in- 
;4ment not guilty, and put himſelf upon the country: vide 

4 111. p. 714, 715. (K), Ka, P. C. 107, 

ey eule M b cite by a A 

III. Reſtirution by courſe of law is either by taking his 
1. As to retaking of goods ſtolen: if 4. ſteal the goods of 
B. and B. take his goods of A. again to the intent to favour 
Him or maintain him, this is unlawful and puniſhable by 
fine and impriſonment (7), but if he take them again with- 
out any ſuch intent, it is no offenſe, Mich. 16 Fac. B. R. 


M. 1652. B. R Dawkes b (v); 
vide accordant Noy's reports (o), Markham and Cob, but if the 


1 
(D New Fit. cab. 164. b. 48. a hop is put to the 
ae? And fo eemeth reef aver the oF che lm 1 
a rewe ingi goods coura 

erer have heard of ſuc oo 
Jord chancellor Macclesfield declare to be (mn) 2 Rol. Rep. 55. 
highly criminal,” as being a fort of com- (=) Style 346. 
pouniing e, for the goode by (0) Ney vs. 

means returning to the right owner, | WY 
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Of burglary, the kindi and puniſoment. 4 


of a man, to which the laws of this kingdom have a ſpe» +# 
cial reſpect, becauſe man by the law hath a ſpecial 3 
protection in reference to hi 3 . | 
that is the reaſon, that a man may WN 
for the ſafeguard of his houſe, which he not 
in relation to travel, or a journey. 21 H 7. 39. 4 
the ſame reaſon it is, that not only by the ſta- 
8. cap. 5. but even by the common law, if 


' houſe,” and I ki + > 
121 12 quod vide | 3 


whereby 1 that by the anti 
a 1.66) > — with 


* 


— tet Wer tn an 
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to che intent to commit felony, fo thar houſobreaking f 
eliis kind is uf two-natures, e 


LI. Thar which in « volgar and improper acrepaton i 
EF Aünain n and 
2. That which in a it and legal accepeation is fo called. 
I. As to the former of theſe, hamſecken, houle-breaking, 
or in a vulgar acceptation is of ſeveral kinds, 
1. R of any perſon by day or night in his 1 47 
houſe, the dweller, his wife, children or ſervants 
the houſe, and ꝑut in fear; this tequires that there be Xx 
thing taken, but it xequires not an actual breach of the houſe, | 
dut it is all one, whether he actually breaks the houſe, or enters 
— ed, for it is in truth tobbery either way, and 
from this offenſe clergy is taken away by the ſtatute * 23 
H. g. cp. 1. and 2 5 H. g. ca 3. from the principal, and * 
he ores galore, 
. Robbing a b or night in his del 
houſe, the Wiles his Alle — children in the — 
and not put in fear; this requires, 1. An breaking of 
the houſe. 2. An ade taking of ſomething, but the 
ſons need not be put in fear, 3 by the ſtatute of Ee 
E. 6. cb. & clergy is in this caſe, taken from the principal, 
that enters the houſe, and by the ſtatute of 4 U WAS A 
ng. from the acceſſary before. 
3 3. Robbing a Abel by day.or nicht, and aking 
ro og 89888 being in the * this requires an aCtugl 
breaking,” and an actual taking mething, and without 
r (org pas tw 12 
n be of the value 
. ” 
4. A breaking of the houſe in the day or N 
intent to ſteal or commit a felony, any perſon being in the 
houſe and put in fear, tho nothing be actually taken; this is 
lary by the common law, if it is in the night, "and fe 
| lon bs tha flaturs of x B.6 ech. 12. tho in the day, and is 
excluded from clergy by the ſtatute of 1 E. 6. whether by day or 
f by night, but then it requires, 1. An actual breaking the 
| a a gen. ee 
— intent 
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intent tu commit a felony, n 


's caſe, 11 C. Rep. 3 l. b. 
1 R bur acceſſaries have clergy 


1 


ie "> 


* 


b 


2. Simple burglary, ray 1. With 
e e ge x6 ad ri Es. 
and Bae the firute of 18 Elk, or 2. Without in 

und then de is excluded of by the ſtatute of 1 Blix, 


— this chapter ſpeaks only or 2 burglaries, 


of thole i b I hav 
Burblary a deſcribed by I He (J ae 


diruptio 1 babitaculi bel ecclefie, etiam murorum portarum ve 
ciuitatis aut burgi ad feloniam perpetramdam. 

My lord Coke P C. cap. 14. p. 63. more fully deſcribes it, 
3 a be, thee „ n nab loa wo 
© treth into a manſion-houle of another of intent to kill 
4 ſome reaſonable creature, or to commit ſome other fe- 
« lony within the ſame, whether his felonious intent be exe- 
« cuted or not. 

And accordingly the indichment runs, quod J. 8. 1 4 Juli 
anno Tc. in nocte ejuſdem diet vi & armis domum 
A. R. felonice & burglariter fregit & intravit, ac ad tunc & ibj- 
44 de bonis & catallis qu | 
AB. is aadep dans tne fab) & havkving ns 7-1 
cepit & aſportavit ; or if no theſt were y committed, 
then ex intemtione ad bona © catalla cjuſdem A. B. in cadem 
| domo exiſtem felonice & burglariter furandum, capiendun & 
aſport andum, or ed intentione ad ipſum A. B. ibidem felonice in- 
rerficiendum contra pacem Oc. 

And note, chat theſe ſeveral clauſes in the indiflivient are 
dla]. rp, the e 1. That it be ſaid 

r 


may 


no$anzer, ot in notte ejuſdem dici (f), for if it be in the day- 
. 


nu 


—— . 


be {aid in de indi 


dry, Jo if it be b 
er fx & 
ay Wickie 'Eneting 


burglary, ſed d. | 


| {ime Boule, or that He brake and entred thi 1 
ien to cocttiie a elSny, bar theſe things will be filler er. 


= # .% 


lped by Portman, 3 E. 6. 
Kelw. 7 5. A. 1 
fill 6brainerh, that if 

can be teaſon- 


murder N 5.5 if it were done 
Ander vere committed in the tight, yet if it 

"only in i. the townſhip 1hs be amerced. 3 KE 3- 
* ot . : cen. 293. 


0 ) r 5 1 6. cen. 33.4 


- 


Mt 1 % | 


nce of a man can be 
the day, yet the hundred 
it is done in the night, 4 Ca. 


is not intended of 
3 


t of 


Mg 


| i? i 


"x , out 
decken un given. to. find it burglary; but 
itted h him of the whole fact. 


3 
Thieves 1 46. 
r adds: them.to ſearch for Bit, "ind 
whilſt he goes with them into a man's houſe, they bind the 
. conſtable and dweller, and rob him, this is. burglary (p), 
ps wh MN ns es ee ond where 


; enn | thieves 
2 See Kel. 67 C0. 8 where the 
""(#) New Edir, þ. a8). thieves gain 8 of bu- 


(0) The regſen of this ſeems to be, fineſs' with one in the; bouſe, Kel. 4:. 
| becauſe it js as much ſhut, as the nature or of executing any proceſs, er the like, 
of the thing will admit. Rr $2, 

(2) ** in ſraudem lg ii; for the 


un 
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_ thieves oretending chat 4. harboured traitors called tbe Con- 
ſtable to go with them to him, and the conſtable 


rd, at the command of 
ble. Gon 3. K ĩðᷣͤ 4 
Thieves come in the night to rob 4. who perceiving it o- 


pens his door, and iſſues out and ſtrikes one of the thieves 


ceiv 
piſtol within the door over the threſhold, and ſhot, 
bis hand was over the threſhold, but neither his foot, 
the reſt of his body, and upon this evidence by great advice 
it was adjudged' burglary, and the thief hanged, and yet he 
brake not the houſe. 26 Eliz, Cromp. 32. 4. 
I A. the ſervant of B. conſpire with C. to let him in to 
rob B. and accordingly. A. in the night-time opens the door or 
window, and lets him in, this is burglary in C but larciny 
in 4. the ſervant, Halt. cap. 99. h 253. (. it ſeems it's 
burglary in both, for if it be burglary in G it muſt needs be 
ſo in 4. becauſe he is preſent, and aiding to C. to commit 
this burplary. | | | | | 
IF A. enter the houſe of B. in the night-time, the outward 
doors being open, or by an open window, and when he is 
within the houſe turns a key of a door of a chamber, or 
unlatcheth a chamber door to the intent to ſteal, this is bur- 
glary, tho the outward door were open, and ſo it was ad- 
judged upon a ſpecial verdict before me at the ſeſſions at 
N:wgate 1672. by advice of many judges then alſo preſent: 
And fo it is if a thief be lodged in an inn, and in the 
night he ſtealeth goods, and goeth away, or if he enter into 
the houſe ſecretly in the day-time, and there ſtayeth till 
night, and then goods and goes away, this is not bur- 
glary; Dalt. ubi ſupra p. 253. and Cromp.-34- 4 but if in ei- 
ther of the caſes they had opened an inner chamber door and 
took the goods, it had been burglary, agreed 


7B The 
(9) New Edit. F. 481. Is 


$ * 
3 
on 
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. The bee beit one arr of the houſe < <p "ROM 
ſtair dot "door of the maſter's chamber is 


Hel, the t came in the night, and unlatched the 
i ng cre te he, e 
this ſpecial matter 
at Wincheſter allizes, l i} phe | 
the "offender was executed. ILL, - + the caſe of 
Rigs ind Eden. (6) | 
the intent to ſteal, and is purſued, whereby he another 
door to make his eſcape, e e Win 
fregit & exivit, non fregis 
If 4 be 2 lodger'in an inn; and he goes. to bis cham- 


hate e b Bngerh, 
r 

If a man enter in the night-time by the doors open, with 
VVL e 
ber to bed, and the chamberlain puls to the door and latch- 


eth it, or. 4. himſelf locks it; and in the night he riſeth, 


W ee ſteals goods in the houſe, and goes 
Ys it may fs; queſtion, whether this be burglary ; it 
ſeems not, beca he had a kind of ſpecial intereſt in his 


chamber, and ſo the in own door was no break- 


ing of the innkeeper's , for 4. hath a. ſpecial property 


in his chamber, bur if he had the chamber of B. : 


lodger in the e inn to ſteal his | this had been burglary. 
And in t caſe of a lodger, tho he hath a ſpecial inte- 


teſt in th „ yet he but a er, and in an 
inn, the tary mile fad ft metro 
the 3 | 


If 4 enter into the e. by the doors 
open, mar open þ chef, mes TBS boi 
IS rh bg this is no burglary, * 
is no part of the boufe. __ 


Geer ag yok bn be W. agen of tie dub = 


| petit treaſon, for ele 8 cap. 9. 
ED the pe. was yoo F vow out is 1 _ _ Hor wich 
— ) Kel. 
. exce 1 . 
4 1 | 8) Kel. 69. 99 ſot 
who or — 20. Kel. 65. : OX e offender is ouſted of his clcr- 


(#) New Edit. P. 487. BY, by 3 &4W.& M: c.. 
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* ab 


EE 71 


 Crompt. z 1. J. tamen quare. (c 
22 


11 
I 15 


breaks the houſe of B. i 
oods, and breaks the wi 


8 
m a 


to ſteal 


hook, or other engine 1 


A 


He 115 


juſtice C. J. and Saunders only 


. 


(b) Kel. ubi 
e) It was 


85 if the nr ll 


Vu 
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| , this is burglary * cho the an ae made the cr 
reaſon of his inf: | 

preſence of the hu by bcc 
or coerciori breaks and —.— the houſe of B. in the night, this 


"is bunglary in the bülband, tho the wife, that is the imme- 


date r is excufgf by the coercion of her huſband. 
4. Donam manfionulem : hat ſhall be ſo ſaid” © 
An incictment, quod feloniet & burglariter fregit & imra- 
bes pooh ds D. ea intentione Qc. is a good in- 
h in downr enfiopalic. GP.C, 
99. 4 (4) 


1 4 e ee and upon h be and al 


dis family are abſent a night or more, and in their abſence 
in the night a thief breaks ond enters the houſe to commit 


Thou: this is'burgliry. Co. F C. ub! ſupra, 

80 if A have two Manſion-houſes, and is 8 with 
Ke a 0 and ſometimes at the other, the breach of 
one of chem in 'the”abſetice of his family from thence is 


bangers.” . F Dan ac 89. 


. 
r abſence in the 
vacation his chamber or Rady be broken open, Oc. this is 

„ aud the indictment ſhall ſuppoſe it domus manſo- 
4 A h R C N 65. 14 Car. de belore cited; (e) 
800 it is f A. hires à chamber in the houſe of B. for a cer- 
tain time, herein he lodgeth, and during the time contracted 
for it is broke open, Oc. this is burglary, and the indiQ- 
IRE i to be damuan dae of 4 2 


ee . kind of bu e 
hovls e va but this is only a private den ie which caſe it muſt 
N * pag without any argument, — be a dwelling- douſe. 
ſcems invented to ſuit his definition of (e) Even tho he had never lodged in 
Parglary vis. the breaking into d man- it, but Was removing bis goods there in 
ouſe, whereas it — from Spel- * to — oy it. Kel. 2. 
man loco ſupra citato, and 22 . 93. r. P. 488. alſo Poph. 
that it is not ne to burglary, that a 52, . 660. 
— 2282 6) Cre. Car. 413. by the name of 
of churches, the walls or the gates Zvans and Finch. 
the city is alſo burglary, and the (5) Chief juſtice Keeling was of a dif- 
word ma 's is only applicable to one ferent o W 
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*Q intrauit, & bona Tc. cepit, but allo ſarther to ſay ed inten- 


domum man ſionalem fregit & intraui ed intentione ad bona © 


* 


Or he may be acquitted of the felony, but then 4 
whether he can be found gui ech — 
where the indictment ſeth burglary and felony the in- 
dictment is good, tho it be not ſuppoſed in the indictment, 
that it was ea intentione ad bona furandum, for the act of theft 
being charged at the {ame time, it is a ſufficient evidence of 
his intention, but when he is acquitted of the felony, then 
there being nothing expreſly charged in the indictment, that 
burglariter fregit,' c. ed intentions ad bona Vc. felonice furan- 
dum, it ſtands ſingle as if the indictment had been of ſingle 
„in which caſe the clauſe of ed intenlions a 
dum Ic. had been to a b ay, 
It ſeems therefore in ſuch caſe nor only to charge 
him, that in nocte & ter & felonice domum c. fregi 


tione ad bona & catalla Ic. in eadem domo exiſtemia felonice 
& burglariter furandum, and to add alſo the particular felony, 
UW ad tunc © ibidem unum ſcypbum argenteum Ic. and then, 
tho he be acquitted of the felony, the reſt of the indictment 
ſtands good againſt him as a ſimple burglary, and he may be 
convicted of it, tho acquitted of the % A (op n 
And I think that as the offenſes of burglary and felony 
may be joined in the {ame indictment, ſo three uffenſes may 
be joined in the ſame indictment, and if he be acquit of the 
one, he may be convicted of the other two, and it may be of 
uſe to exclude 8 where the offenſe-is 
as namely for burglary, for , and for felony the 
of 5&6K6. — — 
that ſtatute, which will exclude from clergy, and yet not a- 
mount to burglary ; and the form of the indictment may run 
thus, Quod A. prima die Februarii anno regni domini Caroli Oc. 
in nacte ejuſdem diei vi & armis apud B. felonice & burglariter 


caralla ejuſdem B. in eadem demo exiſtemia- felonice & burglar 
ter furandum, capiendum © aſportandum; & ad tunc & ibidem 
vi & armis unum ſcypbum argenteum ejuſdem B. in eadem domo 
exiſtentem felonice & burglariter furatus fuit, cepit & aſportavit, 
ipſo B. ac uxore, liberis & famulis ſuis in eadem domo tunc ex- 
iſtentibus, contra pacem, Nc. | And 
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ape 
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4W. : cap. 9. 
(x) Since our author wrote there have 
other ſtatutes made to take away 
rgy in caſes of larciny committed in 
ts Lo 
4 9. 
„i ouſted from hoſe ths ſhall "felon 
„ ouſly. take away any goods in any 
« dwelling - houſe, any perſon being 
4 yes ey and _ K yay * 
„any dwelling; in time, 
8 — perſon being therein, or ſhall com- 
« fort, aid, counſel or command wy 
perſon to commit any of the ſaid of- 
4% tenſcs, or to break any dwelling-houſe, 
- or warc-houſe thereto bolonging 
«© and therewith uſed in the day- time, 
and feloniouſly to take away any mo- 
** ncy or gouds ta the value 
linge, altho no perſon be within ſuch 
« dwelling- houſc,, Cc. or ſhall counſel, 
% hire or command any perſun to com- 
„ mit any burglary, if they be con- 
2 „ fand mute, or challenge po- 
« cemptorily. above twenty. 
The defign of this clauſe was to de- 
ve the acceſſaries before of the bene- 
but this ſtatute not 


of the cl 
mentioni K nor out- houſes leaves 
the pony dos in ſuch caſes to their 


, dung rate caſts, e That | 
Feb 


« ſons indifted for a crime, of .w 
„ being convict they ſhould. not have 
* their clergy by =y former ſtatute, 
« ſhall not have it, if they ſtand mute, 
„ or will not anſwer directly, or chal- 
enge peremptorily above twenty, or 
de outlawed. W 
4 0 tes 9 —— 2 
8 goods, Cc. if con ſtand 
„ — will not 83 or 
challenge petemptorily above twenty, 
„ ſhall loſe their clergy, if it appear 
« upon evidence or examination, that 
« the goods were taken in another coun- 
* ty in ſuch a manner, whe if con- 
«. victed by « jury of that county they 
* ſhould not have their clergy. _ - 
This part of the ſtatute helps the ſe- 
2 . MN T” % \ 


e eaſes of burglary (v); 


lan 


ſive ſhil- 


* 


of the la- 


WES; 
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veral former acts, which were deſecti ve 
either as to the point of landing mute, 
or challenging peremprorily, * being 


B 1 W. 3. cap. 23. * All 

10 11W. 1. cap. 23, © 

ü 
an 8 

« ſtable Nellen and felonioully flea! 


wares or metchandizes of 


any goods, 

the value of five ſhilli or more, 
* rho ſuch ſhop, Cc. be not bh oke open, 
and tho the owner, or any other perſon 
be not therein, or that ſhall affif}, 
* hire or command ary perſon 

mit ſuch offenſe, being thereof con- 
vit or — rerdict or confel- 
« fion, or being indicted thereof ſhall 


« ſtand mute, or chall above twen- 
« ty, ſhall be excluded from the benefit 
clergy. | 
The —— of this ſtatute are theſe. 


1. By the former ſtatutes ( 


caſe of a booth in a fair ot market, by 


86s.) it was neceſlary in order 
to take away clergy, that che robbery 
ſhould be in a dwelling houſe, whereas 
this ſtature extends to — ware-houſes, 
Oc. tho they ſhould not be adjoining to, 
or be apy fect of « manten ing | 
2. The former ſtatutes required there 
ſhould be an actual breaking or putting 
in fear, otherwiſe it would not be à rob- 
bery, which is the ſtealing intended by 
39 Hlis. cap. 15, as appears from 
ble of that ſtatute ; but by 
„A the ſtolen be of the vo- 


break ing or ſorting in fear, ; 
3. By 23 H. $, and 1 E. 6. clergy was 
not taken away, unleſs there were ſome 
perſon in the houſe put ſear, nor by 
ome of the family 
were in the houſe or booth ; noe by 32 
Elis. unleſs it were in the day-time, 
no perſon in the houſe, ſo that if the of 
e were committed when an 
was in the houſe, if not put in fear, nor 
one of the family, or when ne 
was in the houſe, if it were ip the 


but in caſes of robbing” of 
within the qualifications and circumſtances 
cute of 23 H.8. cap. 1. or 3 & E.6. ech 9. and not to 
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be excuſable under pretenſe of 
11d doctrine of the 
TI" „ 
neceſſitas co- 
ime, in neither of thoſe caſes erein, 
p.m rrk. by thoſe ſtatutes, dar to —— 
this ſtatute takes it away in both thoſe be convicted 
caſes as to ſhops, c. y verdi Rand mu 
Rue ſtill this ſtatute omitted to men- or will not anſwer directly, or ſhall 
tion dwelling-houſes or out-houſes, where- ily above b 
2. this omiffion, another ſtu· the 
tute was made, vis. . 
12 Arn. cap. 7. by which it is en- both theſe flatutes ſeem deſeAive 


added, That if any perſon ſhall felo- 


outlawed. 
* niouſly ſteal any money, goods, or chat- See Gro. de jur. belli” ac pecis, 
tels, Cc. of t — 2 of forty ſhilb a > 
linge in any dwelling-houſe or out- 
* houſe thereto belonging, altho it be 


. * 


more reaſonable in England, where there 25 e bis preface to bis di } rouching 


cine ad ohne ring the hy 
nature, and therefore by the ſtatute of Hen. 


8 to be . * — 


2 3H. 7. 10. &. 6 ads | laws of Erbelfton * was 
2 Co. un, 188, | riis capitis pens of | 
Rn 1. 3 8 TOE 


SJ 


— — — 3 
— 


2 Eee Placitorum Condit 


lowd, the reaſon is, becauſe the 

law ſuppoſes, that no man can ia 4 well 
vernd commonwealth be driven to Ar 

fach a — this ſuppoſition is the ing the — 


are ſo many laws,” and ſuch ſums 7 2 for the heor.) ich makes 
yearly " 1 poor, — — allowd as 12 
as are more than ent that mercy 0 as 4 
pole, if Hghtly applied, yer ſuch is the = 6 * plea 
negleR in the execution of thoſe laws, rr 4 'y 6 

| : e „lin 
* — SW 8 ee THREW 


.Of: arſon, or vin burnin of: 8 


TI cy us or . 
tap. 1 5. N 66. to be the mali- 

e by night or by day. 
This was felony at common law (4 ), and on f the bh 
15; ſuch 
offenders were not repleviſable (); and by Briban (0) the of 
fenders herein were burnt to death, but as to that the law is 
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bis arraignment e eee trial t an au 

Tn r 
that it appeard- the cimumnſtances, malice 

pid bi lor it — il of 


burning a great 
Rr 
ny; but yet for my farther ſatisfaction, — — 
boy ſeemed very little, I cook farther examination touching 
his age, and his father being by ſreely conſeſſed and was 
content to ſwear, that he was above fourteen, and near ff- 
teen years of age, and he was convicted and executed. 

NV. Ve ſelony this is 

And ferns quiet, chr the huming of « dn 
log henla, ar uny part thereef, ar any out-houle: part there- 
of was a felony at common law, and 1o was allo the 
Er 
ling -houſe, but ſtanding at Wr nan 11 K 
7. 1. | 
henne the poins ofthe ox lerne of dem ther 
be ſome matters to be examined: certain it is, 
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lony- perſons indicted ſhall have their clergy, as they ſhould 
have had before 1 H S. Ae _ N 
So that by the act of 1 E. 6. | 


The ſolution therefore of this matter is upon two accounts. 

that the wilful burning of houſes was 

by the common law, 88 
ile act (o) 
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And cho fd of thi aß of der in vit 
ful burning ſtand tis 14 by 
-vs Before 23 H. 8. clergy was allowable therein by forco 
*f the fluted — pro clero. 
2. After 23 H. 8. until 25 H g. dh un allowable for 


the acceſſary in all caſes, err prncipal in all caſes, 
but finding him guilty. wy. 


3. After 25 H 8. hr js taken. any 
from the principal as well where he 
anſwers or challenges above twenty, as where —— 


. 

4. After 1 E 6. till 3 & 6 E. 6. when the Haute df 2.5 
H. 8, was revived, both principal and acceſſaries had their 
clergy in all caſes of 

i Aſter 5 Us E. 6. till 4 & R & M. ae. 4. the priv 

cipal was excluded in all caſes, wherein he was excluded 
yt rags — _— —— _—_—— | 
Terre 

rr 

6. 6. By the Barts of 4 & E. U Il ch. 4 until G d 
acceſaries before are excluded of clergy in a e but 
ceſſaries after have their clergy. | 

But yet there ſtill remain two doubts. MG 

1. Whereas the ſtatute of 4 5 N & M. cap. 4. extends 
to ouſt clergy if i 


2 principal by outlawry he fliall have his clergy ; 
whether an attainder by outlawry ouſt the 
ener ar = as Soren Sep? 


7G 2. Whereas 
(9) By 3 @ 4W.& M clergy is taken away in caſe of outlawry alſo. 


met rc ” a 2 


9 H g foria Placitorum Coroner. 


in which caſo wen in orders had their | 
viving of the ſtatute of 25 H. 8. by that of 5 & s E. 6. 4 
in men in orders to their clergy in cafe of arſon, which ſeems 
to make this abſurdity,” that the principal in arſon ſhall have 
the benefit of dergy if in orders, but the 
tho- in ever, 'ar-cxcBxded by lateral 
act of 4@5 NN M. 9 

And herein there will ariſe a difference as 
being priniel in wilkl burning of Fo 


wither apples mir 

in ole, tho they were exceed by te He c 23 an 
25 H. 8. 

But this ſtatute of 1 E. 6. making ub mention ef buming 

of houſes, the excluſion of them from clergy, if reſting upon 

the ſtatute of 2 5 H. 8. revived by y & 6 E 6. excepts them. 
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Cancer ning felonies by the common law, 
relating to the bringing of felons to ju- 
| eſcape, breach of priſon, and reſcue; and 
rt rouching arveſts. 0 
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1 diene or matter ef record in dhe wur, upon 
= . which the writ iſſues. 

Antiently the proceſs upon an appeal or an indictment of 
c 22 


By? <1 * 
14. dere ate to he a Cpin 


By 3 25 E. z. 
a e co tha ſhiviſf-to"ſcize che 
b 


. | goods of the felon, and then an 

= "= But it ſhould ſeem by the book of 8-H 5. 6. that this fla- 
bk tute extended not to felony. of death, Bat char lied hal 
I be only one Capias, and then an Exigent. 

But by the of 6 H. 6. capt. if 4 4 n bn bees 
be indicted in the king's bench in Middleſex, there ſhall go 
out one Capias into Middleſex, another into S. and each ſhall 
—— and 


for which purpoſe all clerks of aſſizes have a ſpecial 
iſſue their — — — 


they go to the outlawry, W 
in the name of the judge. 5 
* 


— - 
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him in execution of the writ, and he, 
aſſiſt him, is indictable and puniſhable by fine 


he ſecond kind of arreſt is by warrant under the ſeal 
juſtices thereunto authorized, as juſtices of eyer and 
terminer, or of gaol- delivery, br juſtices of peace. 

. herein theſe things are conſiderable : 1. What are 
ai" 1c an 7 ay A 2 IE £3 Pe 
2. Who a warrant: to apprehend a 

W —— — 


F 


7 LFEG 
H 


gular, Lambard's juſtice 95, 96. 2 Co. Iaſtit. 591, 615. tho 


(6) New Edit. p. 514 


5%. 
granted, by 


err 


nizance of him that makes t 
neous, not a void warrant, and it is nat reaſanable to ſup- 
poſe the officer ſhould be conuſant of the formalities of law, 
or adviſe with counſel upon all occaſions, whether the warrant 
were in ſtrictneſs of law regular, eſpecially in ſuch a caſe 
where the error of this nature hath been ſeconded with com- 
mon practice; but of this more hν,Lin,²sn 11 
1. As to the perſons, that may grant a w ſor appre- 
hending a felon. a2? » v0 * n ALS 
| The chief jjuſtice of the king's bench or any other judge 
1 2 warrant _ . — 
apprehending and bringing before him an; touchi 
whom oath is made of a ſelony committed, or of ſuſpicion 
of felony upon him, into any county of or Wales, for 
they are intruſted. with the confervation/of the peace through 
all England, and are more than juſtioes of peace or gyer and 
terminer, and this hath been uſnal in all ages. n 08 
But to avoid the trouble to-the/country in bringing up 
1 e 
joining, either to be examined or bound over toithe ſeſſions 
and farther to be proceeded againſt according to la ln. 
And thug their warrants ought to rum in caſes af ſurety 
the peace or good behaviour againſt 1 4 in another county, 
than where they are by reaſon of the 1 
= 1 


—— 
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Juſtices of ojey and iner may allo iſſue their warrants in 
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cognizance of the ſeſſions of the peace, 
and bind them over to at che ſeflions, and this, tho 
MULLER & +: 74 oy 


dein ger ben Cal: 4 def 

4 m * 177. 
too ſtrait· laced — and; "if ie ſhould bs received, 
- obſtruct and good” order af the king- 


ſtice 

and 

ry | = 9 

it mult be the | 

A. may arreſt him icion, but 
not by warrant of | and 
the conſtant praftice in | it, and 
DORN. — f he 
delivers it, for malefactors une xamined and un- 
diſcovered, for | | and ftrong pre- 
ſumption of the gui he cannot poſi 
tively {wear to | 
Therefore I th before a juſtice 
of peace of a felony committed ty a; 


| (5) New Edit. p. $76. 
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ad they pals caule of fes bin Es juſtice ma gra 


his warrant to apprehend 
e Cp one ape ment me — 
proceeded. againſt, as to law ſhall appertain; and 

warrant the conſtable, or he, to whom che warrant is di 

may arreſſ him, and if occaſion be, may break doors to 
him, if within a houſe, and will not upon demand 
himſelf, as well as if it were an expreſs and poſitive c 
felony {worn by 4. againſt him, and ſo hath common 
obtaind 12 8 * n 
271 15, (e), 3 N  þ 2 [ 3:4 "4 


Wes, 4 rg che before, 
r er againſt him, that 
rakes a man upon ſuch, a Warrant, R 2 4 Gar. 1. upon evidence 


1 „ 1 | 
of the peace 


H: - 


1 
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+ 
11 
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given to a-juſtice of 

the sf — . Eee 

may take his examination, and commit him to gaol in the 

county of C. e 1 5". Ge eee 

We ir, for his trial, , 
as Tory, ex in the 


of B. * aun le ine the county 

is taken, he muſt not by virtue of that warrant be carried to 
a juſtice of peace of the county of B. where he committed 
the felony, . or to. of peace in the county of (. 


where he was taken. 
But if 4. were taken by the warrant in the county of B. 
and ä * Bona 


(c) 2 Co. Infl. p.185. 
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freſh ſuir by them char firſt took him, he may be either 


3 of C where he was laſt ta- 
the county of B. by whoſe war- 
fi in deere of tw he yoo ol 


ays i ni 

If A be in commiſſion of the in the county of B. 
and happen to be in the county C and there complaint is 
made em kin} of” a Getty Wah unge c where he is in 
e 
the ſo neither can he im in the 
N act of juriſdiction, but he may rr 
arp rbded in puffs H the flarmes of >7 Bk, or he 
ann i'by Wheiſiemenr 
county cannot compe 

F. 7 Gar: 1. ute, 6. 3- Rehar's cale (4), Nat. cap. 6. and 


117. 0 
Bit if & be a juſtice of peace in two t counties, 
Londow is, no- 


tho by ſeveral commiſſions, as the recorder 


thing is more ufual-for him, than whilſt he lives in one county 
to ſend his warrants to apprehend malefuctors in another, and 


n ens 


3 n may direct it to a pri- 
on if he pleaſe, and it is nn 
lible to exectite it, unleſs he be a proper officer. 14 H. 8. 16. 


Dalt. cap. 117. 2. 
The dane uh i 0 directed to the ſheriff or conſta- 


bailiff to execute it. | 
II ro a conſtable, tithi Vc. he muſt execute it him- 
god grooms —— but he may call any 
perſons to afhſt him, and they are bound to aſſiſt him, and are 
indictable if they neglect or refuſe to aſſiſt: W 
71 
(4) Cro. Car. 211, (4) New Edit. p. 23; & $15. NU En. 517+ 
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I db eg to che Gurte of M bee bs 85e baun I 
| a wie Wie: ind of h 
but if he doch ir our of is confliblewick; 4 
ir was ruled in 'Noyfolh in an achon af treſfan 
+ Touching the order in granting it. 
It is convenient, r to take 
an information upon oath of the that defires the war- 
rant, that a felony was that be doth ſuſpe& or 
know 8. to be te felon, and if fupeBtd, then oſer down 
the cauſes of his Wlpicion. ASA OK 
2. I the , felony” be Page end expres, 
oe e Toons, 
before the warrant be iſſued. _ 7 
But if it be only a charge of fulpicion and che buſi 


party to 
Ds = 


the \before the 
y, and then the officer 
juſtice, but if the war- 
rant be to bring him before any juſtice, then it is in the e- 
lection of the officer to bring him beſure what juſtice of the 
he thinks fit, 0 


county 
5c N. . ö. Foſter's caſe. 


5. Touching the Lee of te offer in ena. 


varrints 2m! 194 ; 


r e 
the peace, the officer may break open the door, if be be 
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the Glony und found nor guiley, now & fall 
ver in lied £5, che breach. of priſon) or if indified fog 
it before the acq C 
cipal felony, he may acquittal of the principal ſe- 
2 2 the indichment for the felony fur breach of 


3388 pleaded by in che ene ef dne Mü 
Samford, os was Greedy ecuted by the earl of Leiceſter 
J no jewels, for tho while 

fivod sed ic W e whe> 
ch the ware ul 


Of pri wa _ ad My in Oy and 
. of acceſlaries before the fact. 


Paving won le 
r it will 

be ſeaſonble in this place ro conſider of thoſe diflerene rele 
3 pals and acceſſaries, whereof tho much hath 

been mentiond, yet I ſhall now proceed to the 

Aifuſion 77 cha matter diſtinctly and apart, and ſhall put 


together all the E Ane 
matter. 


. 


* tn 


and knowing receivers and comforters of 
i "el proc, — 2 3 H. J. 10. a; 
R C. p. 40. a. C. P. 20. 786. 3 
— 1 

— thoſe, who did actually 
commit the very fact of treaſon;” ſhould be firſt tried before 
thoſe; that are principals in the ſecond degree, becauſe others 


may be acqui 
: vide Somervill's caſe (a) 4 A 2270 
In caſes that are criminal but not capi 


2 


Meſtminſt. 2. cap. 3 4. (b), Stam. P. C. Lib. I. 
aan 406-7 6 47: 


that u ther branch, — are guilty of 
fon, which pits ro the IE — = of I altho be, that was 
the there is no d never aſſent therero- 
that = principal in the firſt degree, 0 2 1 434 — 
Vide 


— —— OS: ———ů — 
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cad. 47 L1H. 4.14. in caſe of multiplication "YT: 2 
20, tho. Ny. 88. makes it a quere..- 
hut if the aft pf parliament, thats makes the-felony, in 
expreſs ey 2 acceſſaries before, and make no 
mention AC ries namely receivers or comforters, 
there it ſeems there can be no acceſſaries aſter, for the ex · 
preſſion of procurers, counlellers, abetters, all which i unport 
acceſſaries before, make it evident, that the las- makers did 
not intend to include geceſſaries after, which is an oſfenſe of a 
| lower than acceſſaries before, as the ſtatute of g H. G. 
cap. 12, r ſtealing of records, the ſtatute of 3 Kg. en 
for witchcraft, G Stramford's P. C, ubi ſupra. 
. Þ 74, 73. denz th 
opinion. of Stamford, and affirns, that tho the ſtatute of 
8 H. 6. cap- 12. mention only acceſſaries beſore, yet -virtus 
"If and conſequentially ky ton after are att ry as well 
at common law ; but he neither allegeth any 
Wl et ——— for that opinion, and therefore the aw 
1 — being equal the greater reaſon ſeems to be with Stam- 
inion,. Expreſſum facit ceſſare tacitum, and no weight 
ray upon the ſtatute of 3 H. 3. 2. for that in ex- 
 prels terms makes acceſſaries before and eri f N 


_ 
upon the ſame reaſon it is, that many of theſe/aQs 
kno ment before cap. 2 2. %. 236. that make certain 
nſes, their counſellers, abetters, and procurers to be treas 
ee eee, nan of treaſon, tho 
if the ac had been general, that ſuch an oftenſe ſhall be trea« 
ſon, it had conſequentially made knowing receivers, as well 
as abetters, guilty of treaſon: vide (o. P. C. cqh. 64. þ. 138. 
Ibo generally an act of parliament creating a felony: ren- 
ders conſequentially acceſſaries before and after within the 
ſame penalty, yet the ſpecial pennng of the ath.of parligs 
ment in ſuch caſes ſometimes varies the cafe. 

The ſtatute of 3 H 7. cap. 2. for taking away maidens, &e. 
makes the offender, and the procuring and abetting, yea and 
nge receiving alſo to be < equally principal felonies, and 
excluded of clergy. 

I ed | Again, 
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- Again; the ſtature of 27 Blix, cap. 2. makes the coming in 
of a jeſuit treaſon, the receiving or relieving of him mike 
2 

may di or 

| accordig. to the various penning thereof, and fo 
| ve done in many caſes. 
And thus much as Nane en Ries made by add 
of parliament; which being general direftions may be applics 
ble almoſt to all caſes. + - 
4 1 come to conlider of principals and acceſſaries in felony, 
and their differences among themſelves, and wich relation to 
felonies at common law. 
By what hath been are in two 
bod, pes ae fuſt degree, regs taper eos 
the offenſe, principals in the Fond —»- which are pres 
ſent,. aiding, EE — | 
Soc that regularly no man can be a in felony, uns 
leſs he be — unleſs it be in al of — poiioning. 
wherein he, that layeth ar infuſeth poiſon with intent to pos 
ſon any perſon, and the perſon un invaded or any other take 

ir in tte abſence of. him ſo layeth it, yet „ 
E eee Ninh fo to do, is 
acceſſary before. Co. P. C. cap. 64. b. 138. 

Who ho ſhall be ſaid preſent, aiding and abetting in cal of 
felony both incin —— declared in cap. 3 4. in caſe of mur- 
der, in cap. 48. in caſe of burglary, in cap. 46. in caſe of robs 
bery, and nerd not again be repeated. 

Acceſſavies again are of two kinds, acceſſaries before the 
bad committed, and acceſſaries after. 
An acceſlary before is he, that being abſent at the time of 
the felong-cotnemitred dath yer procure, counſel, — or 
abet another to commit a felony, and it is an offenſe greater 
than the acceſlary after; and therefore in many caſes clergy 
is taken away from acceſſaries before, which yet is not taken 
away from acceſſaries after, as in petit treaſon, murder, rob- 
bery, and wilful burning, by 4 Cy R&M. c 4. 

Thoſe offenſes, which in the ciifiruticon'ef L ne fab 
den and unpremeditated, cannot have any acceſſaries be- 


fore, 


ens at 


61G " orie Slate ee bi 


25 as killing a man per infirtunlum, ſe defendendo, or mar 


therefore, if 4 b. indifled of murder, ant is. 
ſary before, if the jury find A. guilty only of manſlaughter, there 
ſhall be no inquiry of K but he be forthwith diſchar- 
ged, becauſe bare homicide is always ſudden, for if it were 
Nee Baie, 
Bibith's caſe (c), oy e 466-s 
Again, the exility of the Ck Los NE bo | 
cauſe it ĩs not capital excludeth acceſlaries before or after, and 
therefore in petit larciny there can be no acceſſary, Ame La- 
fington's cale, P. re and this is alſo the reaſon, 
. . 


5 e eee becauſe there 


n le coun- 
ſel; abetment, or procurement by one to another to commit 
373 when the commander or counſeller is abſent at 

r nne he is 


„ ee Lo dee 


not an acceſſary, l er 
you may do your pleaſure ſor me, this makes not B. 
ſary. 21H 7. 36, 37. Comp. 41. b. 

If 4 hire B or lay poiſon for C. B. doth ws 
333 
but if 4 were t at the or 
of the poiſon, tho both were abſent at the taking of it, yet 
both vx prin, fr they ue bath equal in the 
*" Bur if 4 buy, che materials of the poiſon, knowing: and 
conſenting to the deſign, and deliver them to B. to mingle 
Sl En Vie: fund EG here-it ſeems A. 
18 ary before: vide Co. P. C. 7. P. 30. 
Beall cafe. {) | 5 pins (Ho 
If A. command or counſel B. to commit felony. of one 
kind, and B. commits a felony of another kind, A. is not ac- 
- 1 ceſſary, 
c . Rep. 43. J. (4) Che. Eis 156. (#) Hate Tr. Vel. I. p. 329. 
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this makes 
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and ſo it is if 


the purſuers are 


y 
eſcape, 


ay & 


of B. to ſuffer him 


money 
9H 4.1. 


17 0 


opportunit 
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A. receives his goods 


if 
to favour him in his 


7 K 


if he take 
him acceſſar 
fore-door of his houſe; whereb 


for here is not a bare omiſſion, but an act done 


forbear proſecution, this is lawful ; bur if be re- 


. 223 - 
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8 3 
85 

nne 

11 4 25142 X 197 - 
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accommodate his 


* 4. hath his goods ſtolen 
any 


without 


by 4. to 
ſimply 
tion, or to 
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deceived, and the ſelon hath 
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, and is undex s certainty of coming to his trial. ompr. 
Me Dak. þ. 286. (i 

And therefore it-is not treaſon thus to relieve. a traitor, 
while he is in cultod or under. bail, and therefore the ſtatute 


©, But if a felon'be in gaol, for a man to 
to him to break priſon to make an eſcape, 
gel oe i og ee Le ſor tho 
mon humanity n 
pk 7 yet common , juſti ce prchibits all men unlawful, at> 
Pe 
peak or write in favour of 'a priſoner for his favour 
and deliverance, this makes him nat an acceſſary. 26. A 47» 
To inſtruct a ſelon to read thereby to fave him by his 
clergy makes not an acceſſary. M. 7 K. 2. 0, Co. FC cap, 


64. 9. 

14 be corhnieted Er  fooy, and R an attorney adviſe 
e friends of A. to write to the witneſſes not to appear aggi 
who writes accordingly, this makes neither B. nor the 

fd we but is a miſdemeanor puniſhable by fine 


onment. Co. N C. ubi ſupra | 
E 


he? lhe, for ſhe ought not to diſcover him. 
But the huſband ma Men Wigs ET 


bu wile, 8 bebe dl 
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0 New Edit. 
U) Nor. 30. . Cant. * 
. This was the cafe of Richard 


and M. — wife, ( vide ſupra 
who had . 
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To made an © Kreer there nd b. fe 
committed by him, to whom he is 

A gives K a mortal firche, G. receives or relieves 4. or 
him to eſcape, and then B. dies, C. ſhall not be an ac- 
1 5 co the felony, becutly whey ho received in oe Glogy 
19 be acceſſary acceſſ: the 

But a man may to an recei- 
ring of him knowing him to bo an rack g Stan. 
1 * op L 22 A 2. 

There can be no acceſſary in receipt of a felon, unleſs he 
know him to hare commited a felony: e 
41. . 
But & ie fink dog bl d U the peny de uad of 
felony by outlawry or otherwiſe in the county of 4. if any 
one of that county receive him, he is acceſlary, whether he 
had notice or not, - becauſe he is'a felon by matter of record, 
whereof all in the ſame county to take notice. 12E 2, 
S 3/77 Sram. E. C. cap. 46. fol 41. . 

But it ſeems to me to make an 
chat chere be notice, altho the were attaint in the 
county, IT eee 
the 


nt is capital. n i 
G a 13 "x 2 | | 
3 | 15794 ee 1b aol CHAB. 


1 . Ig HR " l - a 
livery ſent the " of Ri « 
delivery t the record Ree. 2 45 & omnino ſub pt ſub poten * — * 


that ſhe wiſe bad been tried and acquir- © 1 

ted, _ was alſo bailed, but afterwards 45 2 quod ipſa aqua —— 

i not appearing « we awarded © 1 EC eis conſemivit, ſeu ſos 1 
— her and her bail: upon this her N e es vie ſys, 

husband and one John Hode two of her © drum, 6 ipla vivente viro ſuo 

ball come into court, Er getunt ipſdt 44. * — —2 — ir! : 


itti e — ty 4 occaſione ſul — 
| . — Hh r of this pep 


Berg my; took time to 

Pwr we ry Fobn Hode in. Michaelmas term — 4/0 pave the 

came into court — Log he had followlng judgment,“ Viſo & dilj 

been unjuſtly. fined, « Quia Gum * examinato indictamento predi 
* indictamentum fu fu Mar- per prafatam Margeriam ſacto vide. 
' geriam —— m _ ufficiens eſt, co = tur yoo quod 1 illud 

quot - ; geria tempore, „ minus fu ens eſſ ad ipſam 

e e weerpeads for © nere reſponſuram. Ides edict of 
< cis. conſentire debauiſſet, fair cooperts © fun cam omnino. See Co. P. C. 
13 P. 168. ee eee 
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"CHAP. 'LVIL 


Concerning the order of proceeding . 


(#) 2 Co. Toftir. 183. 


1 1 1 15 
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mulled, and no judgment ought to be given againſt him; but 


if be be acqutted of the acrefſury, chat acquittal is good, and 


07-199 + pot u ar 1 
. D. is i liq 1 


und it or attaint, yet D. may 
a ber k but H 4. B. and C. be indified-2s principal, 
indifted as to 4 7, there if 4 be attaint, tho 
B. and C. be not, yet D. be arraigned. 40 25. 
Coron. 216. 7 H. 4. 36. b. Kamf. ubi ſupra. ' 

if they 


pleaſe arraign him only 4 
im who is attaint, tho the ot 


(s) s ©. Rep. 119. 6. 
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8. 7H. 4.36. b. Coke ſuper ſtatute Weſtm.1. rap. 1 4. (4); 
— 5 — be. firſt given of the princi- 
rv thing obſtruct judgment, as clergy, a pardon, 
rr 13 A 
If A be/artaint-of murder upon 


| 626 "tors Werte e 


"Bur if. de ide 28 principal and acquirtedy be-ſhall | 
Rr 
ad his former acquittal in bar, for it is in ſubſtance the 
| offenſe, Stamf. N C. Lib. II. 1 fol. 105. 4. 2 K. 3. 
8 W men 
Coron. 42 „ 1 
"> Bae ede infiGediine: 
yet be indicted as acceſlary | 
verul natures. - 27 fic 10. 4 fr. c 463. inf BG 

ROS [if be be indifted acl dagen ac 
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St 1 be 14 cart 0 
a years, if it appear by 
that he had a miſchievous diſcretion, 


But be may be a 
ö tho 
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( By this flature « forceable taking away end marrying « woman againſt ber 
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— 10s th ohe the ws of ten 
and under the age of twelve tho ſhe conſent, it 
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ee 2. By * un x Jos 
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ten years old, a e del hed by E a 
ico my Tort b definieicer of "Tale, ATI 


at the time of the fact conitniitted, it is not felony, : 
hi if ths were abbrd the age o twelve yearh, ald og 
ſorted upon Mense "of "death, if ſhe” conſented not, this 
e e 5 E, 4. 6. 4  Dak. 
10% 0 ue 42% 
And therefore that of Mr. Huch cited b Dalton 
uli ſupra, and by cap. 14. fol. 24. out of Britt 
that it can be no rape, if the wont ble wah 
ſeems vo be no law, See ſehr. 
If the woman conſented not at the time of the 


mitted, but conſented after, ets 1 
rape by the ſtatute of W king 


ſhall have the ſuit by e 
cap. 6. nn . 
ſhe have none, then her father or other ext of dad Wel 


have an appeal of ſuch and by the ſame ſtatute as w 
the raviſher 2 te fo rt, ds 


through menace of death is not ſuch 
penalty ; qua wide 5 E. 4. 6. 4 
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Au in other-ſelonies, ſo in this there ure or may SPA 
ith ellis and after, N 
liarrient, chat ſpeaks only of thoſe chat commir the offenſe, 
yet conſequentially and incidentally acteſlaries before and af- 
as eee ee 
lony without ep as reer 
cap. 10. p. 59. and 1 
And note, tae a he re of the of the ſtatute 
of 13 Fig ap. we; 8 ng OR 
under the T 
and therefore it is not at this day inquirable in à leet, be- 
cauſe it, e felony newly created. 64 46 — 
22. 4. "1 | Ml” rt 
The means'gf Wan 
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ſuit of the a 

n 
be felonice. 2. It mult be rapuit & carnaliter cognovis. 3. It 
mult conclude contra for mam ſtaruti'1 3 & 1 4 Blix, Ny. 304. 4 
It may be proſecuted by indiftment at any time, for nul 
hum tempus occurrit reg.. 

An appeal of rape lies for the party | raviſhed, and if ſhe 
confi tte the rag f15-is "lame oF har. appeal andber 
huſband, if married, or the next of kin, "gw may have 
the appeal by the dene of 6 2. 2 cap. 6. 

of kin were the raviſher, his next of kin ſhall 
e ee 
H. 6. Coron. 459. 

As to the appeal of the raviſhed two 
ceſſary, 1. That ſhe make freſh diſcovery and 27 
offenſe and offender, otherwiſe it carries a that 
her ſuit is but malicious and feigned ; this Braftos at large 
pug fn III. cc. 28. f 147. 4 Gum igitur- virgo corrupta 
. ftatim cum factum recens fuerit cum clamore 

accurrert ad villas vicinas, & ibi injuriam fibi il- 
> fn 12 hominibus fd es gp yt 
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but ſuppbſe it be deliverd by the maſter's command, but in 
che ee, quare, whether this be within the ſtar, 
rite,” ind"whatt differehice" there is between this caſe and the. 
receiving money from a creditor by the maſter's dite ctiors, 
yet vide Dy. 5. ir ſcems felony. 
* If che maſter's wile deliver goods of the malſer tg the ſer- 
viitir\to keep, and he goes'yway with it, it ſeems this is withe 
in the ſtature, for he hath them by delivery of his miſtreſa, 
ITE Ln lil ts, OS 
bb 1 1666 64T By 
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: 
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4 ths Bibs of 23 K 8. 11. E perverſe and 
is cating down of th row holes iatdied oe 
of the old Powilike of the iſle of Ey, or of any part thereof, 
or of any other bank, being part of the find and utrermoſt 


"This act was repeald by 1 E. 6. cap. 12. and 1 Mer. 
1 but i revived by N E U cap. 19. and fo cons 


Tum. a " l 
But the offender hath the benefit of clergy. | 
By the ſtatute of 23 H. 8. cap. 16. The felling of a harſe 
to a Scorchman, or delivering a horſe in Scorlavd is made fe- 


E11 1E. 6, 12. and tho made pen 
the 0 e cap. 3. Sas revived, (b) the 
of this kind are repeald by 4 Fac. 1. cap. 1. a3 to K- 


cap. 6. 


23 — ͤ wů14.—4̃ — 
690 Haar ene eee 

If buggery be committed upen u man of the 566: Ui 
ti r 2 Y 
r f wich a man wodegete ag of din ws ounce 


n — ley 
enacted, but that of 2 & 3 E. 6. cab. 6. — — 
aſter conſider, rp acts ay ar M. ch $11 
. Ja the time of queen Mary we find theſe ſlatutes ſollow- 
| ny en on 1 
k Aiatute of. 1.0 3 N M. c. 4. If any outhan- 

4 Th people calling thence o bing elle r hl 

L remain in this. realm or Wales oe month at one or ſere- 
à ral times. And if any perſon being fourteen years old, 
< which, hath ban ſeen. or found in the fellowſhip: of fuch 
een, ions, or which bathidifeuiled m on herſelf like fm, 

remain here or in Wales one month either at dn ur 
r it is felony. (i r nnn 

be trial to be by the inhabitants. of the-« ey where 
de 1 ha, and or ey nine du 


2A — * tha Kel nt tur oute unde ti 
| oY n k 
1 Was tarute of, 185 40 20. the ul of 1 U 
nh e eie 
FE eo chat hall be ſound in the company. of vaga- 
— called or calling themſelves Egyptian, ur 
2 
Sn l n. if they continue one month, albo 
ol F the. ings dowinis _ 
PI Qur author has here copied from and the words ar one or ſeveral times in 
LOO Ee neo pr oy 


1 —— — 
only about twenty years ſince at the aſſikes at Biby-abou 

11— — 4 
I am now come to that, which" I have All promif 
namely, wer of ſoldiers running foes — 
etatted by | P. 18, 
1. 3 KM. 8. cap. 5. 2 03 K. G. cap. hr + | 
nan 

tap. 5. Px $644; 4 


I ſhall take up the whole matter together, ing with the 
antienter ſtatutes, en 
By the ſtatute of 18 H. 6. rap. 18. It is recited; © Thar 
divers captaitis, that were retaind-by indenture to ſerve th 
king, ſome beyond the ſeas and ſome in the matches, 
<« defrauded the ſoldiers under their retinue of their pay, 
“ and enacta, that no captain, which ſhall have the 

© of ſuch retinue, and ſhall receive the king's wuges for the 
“ fame, ſhall abate his ſoldiers their wages, except 


1521 


MM: 


| * 
the kings ſervice without apparent licenſe to them grants 
ed dy"their captains, to the great damage, Ur. it is enact- 
ed, that every man o) and receiving the king's 


15 


(k) This word [ſo] teſtrains the ſta- tainer being now diſuſed,” this ſtatute 
to ſoldiers retaind in the manner men- conſequently become of little forge. 
in the act, which method of re- 
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«ably, ee e peer dc ef h 
Awad, and that within ſix days next after they have re- 
— end deing no captain, imme- 


4 and the juſtices in 
„e ſhall Bear and determi 
«ths keene: and their departure and retainer, if tra- 
« verſed; ſhall be tried in the ſame county, where taken. 
dur urs add extended" nor to ſoldiers impreſted es ſerve in 
England. ' - $34 £13 

. thee th retaineriof the capmairt 
wu by contract - with the king, and he by the ſame contract 
was to provide the ſoldiers, which were to be at the -king's 
pay. This is continued allo till 3'H. 3." as appears by the 
preamble and body of the act of 3 H. 8. cab 5. 

| God upon flies 3 H.8. cop. 5. — only ber © 


e 0 
than 7 H. 7. for" it extends to ice, 

ent is limited to the juſtices of 
Reer ' 


1 is reſblved-6 co. Rep. 27. 4. inch et, uf ü et 
both theſe ſtatutes have continuance, and the word (ting) 
W. be \7- kings, (m) a de by 


(m) Vide antes pag. 100, > 


— 


2 8 . . 
& - _ 1 > mw * * 
— 4 . ” . = | 
, q 2 2 P 7 8 | f 4 | ; 
4 7 4 EF 


—. 7 Vo WT” 


1 
Ra wig 
truth no new 


in, 
M. for 
with 


to depart without li | 
out licenſe of the king's lieutenant, are ſeveral 


7 H. 7. by 3 H. 8. K 1B. 6. and 1 Mar, 


« 
© 


& of the ſoldiers ſo 
Jt convert- 
* ing hath 
& ſent 
1 and 
4 iers with horſes and 
* commanded by the 
þ | y 11prtt ar oy 
| ſerving the 
& on the ſeas, 
7 ſuch horſes 
<*. or arms, be ſhall be committed by the |; t. Nc. 
—_— | Ta 


(*) The perſons impowerd to try it are the ſame by both Gatutes | 


tenure: to attend in perſon 


(n) See Co. Lit. p. 76. 4. F 103, 


142 — — — . —— 


— — — 
LE 


Fraps Fayanyr — — 
wars. 6 Co. Rep. 27. 4. ciſe of ſoldiers. 
2. Tho this ö 


2 by py. F 


Tory che ſlatuts of 4 & 
5 Þ. & M. 7 — S 
Gee ha clauſe renews. that clauſe 


of the fine of 6 BE that" makes. fu een 
felon 
BY the Mute of ; Eli cab. 5 . It is recited, ( That it 
4 hath been doubted, whether the ſtatute of 18 H 6. cap. 19. 
Be eee 
E che ſens t is ex 
« coined el a ka and elke The the ſaid ſtatute 
“ in all pains, forfeitures and other things did and doch, and 
© hereafter ſhall extend as well to all and every mariner and 
© gunner. having taken, or that ſhall hereafter take preft or 
« wages to ſerve the queen, her heirs or ſucceſſors, to-all in- 
* tents and purpoſes, as the ſame did er doth to any fol. 
“dier, any div of opinion, doubt, or matter to thi 
contrary not wit * N 
benefit of clergy. 
In 6 Co, Rep. i als bs lis) The cafe was, 
that divers ſoldiers after were preſt, and going towards 
Ireland to ſerve againſt the rebels there, and before they had 


upon it was reſolved I the 3 


upon a reference to them made, 
caſe was not within the ſtatute 


ne | 
been in actual ſervice in the war. z. 
7 H. 7. * and 3 H. 8. cap. 5. ee gc 
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o 


both of one effect, are perpetual laws, and the word king ex- 
tends to his ſucceſſors, Lo wary Praga a 
were N and executed. S 

The reaſon thereof cannot be grounded y f. 
ſition, that the courſe of military retainers 22 . 
from what it was in the time of H. 6. for there are very 
many indentures of retainets of record according to the an- 
rient form long after that time, and indeed the es of 7 
H. 7. and 3 H. 8. do import as much, as will eaſily appear 
to an attentive reader of them: But that which ſeems to ex. 
tend the acts of 7 H. 7. and 3 H. 8. to this caſe; are the words 
or rake any preſt to ſerve the king, which words are in theſe 
ſtatutes and in that of 5 Eliz, cap. 5. which are wanting both 
in the ſtatute of 18 H 6. cap.19. ntl 2 C3 E 6. cap; 2. 
for that makes them ſubject to the penalty for departing withs 
or @ ell ® Tf ey half reehivel raj or ed then 
muſterd, or been in actual ſervice in the wars 4 

All the difficul ene tion ing dens 
to be intended paſſivel premo, preſſi, as it is commonly 
- uſed at this day, a ſo expreſt in the caſe of ſoldiers, 
Apres ceo quils fueront preſt : Or whether to be taken actively, 
as it is expreſt in the ſtatutes of ) H 7. 3 H. 8. and 5 EM. 


having r to ſerve, &c. preſtinum, or the earneſt of 
their contract (o. | ie ied. 35 410. 45] 


All do agree, that if a man do voluntarily receive or take 
preſt to ſerve as a ſoldier, mariner, or gunner, either upon 
or beyond the ſeas, he is bound thereby, and if he depart 

8K | without 


(o) Whatever doubts may formerly © magilirate of ſore efty; or high coc 
have been about the meaning of the * ſtable of the hundred or divifion, where 
preft, yet it ſeems now to be fixt to the © the ſhall be liſted, and befors 
latter ſenſe by 5 & 6 N Af. cap. ts, * ſuch juſtice, Me. ſhall declare his fres 
for it is there enacted, That no perſon, © conſent to be liſted as « foldler,“ Al- 
„that ſhall be liſted for the land ſervice, tho the forrtier clauſe of rhis Ratute for 
«© ſhould for the future be eſteemed a reviving the puniſhment of mutin 

4 liſted ſoldier, or be ſubject to the de ſertion be limited to the time — 
© nalties of this act, or any other pe 'y in the aR, yet this clauſe coming after 
„ for his bebaviour as « ſoldier, ufileſs that limita and being general not on- 
before his being lifted or inſerted in — i 

any muſter-roll he ſhall have been 
brought before a juſtice of peace, (not 
* being an officer in the army,) br chief 


gr —_—_———— — — 
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bon i felony. wichin che ſtarute of 7 H. 7. 
5 Elis. cap. 5. for the words of the 
only. in the. caſe of a ſoldier it is 


a n 
But on the other | 
yond or . 


compelling men to take preſ# money, or vi 

ſon dem hath been, 1 confeſs, a practice long in uſe; 

far it is juſtifiable or not, the books that have treated af it 

xe the argument of Calvins cale, 7 Co. 

Rep. 7. b. He, that reads the comment of my lord Coke 

Confir nat io Cartar, cab. 5. and bis obſervations and 
upon the ſtatutes & 7. 


3 

= 

+> 

$ 
LETS 


cap. 1.2, ch. 25. cap. 26, may think that dat tines ade 
A rp 00s SIT" 5 


hte Ratito provides, that fo man (4) Tn Culvin's cafe he was of opinion, 
hall be charged — kim other- that the ſubject is bound to-ſerve the 
2 than was formerly wont; and that King in his wars both with in and without 
man be compeld- to go out of his the realm ; and in his comment upon con- 
ſhire, but where neceſſity requiteth, and firmario cartar. cap. 3. 2 Inflit. 328. be 
ſudden coming of Grange ebctuies into ſays, that the ſtatutes above mentiond, 
.. 7 (which provide, that none ſhall be com 
(q) This fiatute ordaink, that men of | to go. to the king's war out of his 
arm. &c. choſen to go in the King's ire, except in caſe of neceffiry, nor 
ervice out of Egland ſl be gt 
king's wage their coming again- except by conſent of parllament,) were but 
() Thid Ratute enaQts, that no mah declarations of the antient law © 
all be conſtraind to find men of arms, land, And again, in his comment un 
E=. than thoſe who bold by ſuch ſer- Mus Chorre, cap. 29. 2 Inftit. 47. be 
Ice, except it be by common in ſays, that the king cannot fend any 
parhament. | jet agaioſt his will ro ſerve him out of 
Cree of this ſtatute is chief. the realm, pot even into Ireland, for 
ly to the three ach above men- under pretenſe of ſervice he might 
tiond, him into baniſhmenr. ö 
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chat hach taken 
ſtatute of 3 
18 H. 6. clergy 


the 


thoſe acts 
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41 
18 
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the ature of 5 R 7. or 


x 


or 


f 


or gunner, 
from 

men in 
takes 


6. 


. 


. Co. N C. cap. 26. 
his c 
pains 
contrary to 


have 
the 


* 
— m. — — CE — - ” III 
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© 
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cap. J. 
received Wages, Or 
land. 2. That he, tl 
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ſome doubt of it (a) But of this matter T deliver co 


1. 3 H. 8. 
110 and 


ſhall have his 


inſt 7 H. 7. 
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— by 
they have privilege of clergy by 
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I If man receive impre 
and is deliverd over to a conductor to be brought to a cer- 


tain place at the ſea - ſide, and is in the king's wages, and 
runneth away without licenſe of the e 


134. nine judges verſus Crobe, Hutton, and Tl uerton, vide Cro. 


FORTY 


6. Bur if he be indifted upon the ſtatute of 3 H. 8. cap. 5. 


' qere, Whether he ſhall not have his for tho the fe- 


in ſubſtance be the ſame, yet this ſlatute makes it fe- 
lony to depart without the licenſe of the king's lieutenant, but 
the ſtatute of 7 H. 7. cap. 1. makes it felony to depart with- 
out licenſe of the captain, and therefore vide ſupra, p. 67 4. 
whether 3 H. 8. be not by: 1 E. 6. as a felony newly 
made ſince the firſt day of the reign of H. 3. | 
| to ſerve the king beyond the ſea, 


[[Croke, ] Telverton, and Hutton,” agreed it to be felony, and 
the conductor is as to this purpoſe a captain; but all agreed, 
that if the conductor at the place deliver him over to an- 
other conductor, this ſecond conductor is not a captain with- 
in the ſtatute (); but Telverton and Hutton held, that in nei - 
ther caſe it is felony, unleſs the conductor be alſo à captain, 
and ſo named in the indenture between the king and him, 


- Which all agreed to be the ſafeſt wax. | 
It was held, that it could not be tried before other juſtices, 


than ſuch as are limited by the act, becauſe a new felony, 
and limited to be tried in another manner than the law . 
rects, wiz, in the county where taken. M. 3 Car. Hutt. Rep. 


Car. 7 1. the N opinion was, that it was felon 
and may be tried e juſtices of gyer and terminer or 
delivery, as well as of the peace. 3 

But ſurely the preſs-maſters or conſtables, that uſually take 
up men for ſervice, are not captains within the act, neither 


zs the running from them felony within theſe ſtatutes (x). 


4 There 


. (9) The reſolution here did not diſ- or ſecond, it was agreed was not a captain 

tinguiſh between a firſt and ſecond con- within the ſtatute. See Hut. 134- 
Gor, but between a conductor, who () Theſe ſeveral afts of parliament 
22 wich * 2 bod. . enacted for. r of ſoldiers 
ing them quite thro to the pl. running awa their captains are 
r ired to now in a n 
carry. them part of the way, and then the vent ſtatutes for puniſhing mu- 
deliver them to another conductor; a tiny and deſertion by. the martial law, 
<— hs all. fort, whorker ell © mended none aangtla ind eee 

. 2 N vw 


wp 
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| There are no other felonies 


— newly enacted in the time of 
queen Mary, but thoſe that were temporary, as 1 U 2 P. U 
M. cap. 3. telling falſe news, &c. after a former conviction () 
and 1 Max. cap. 12. concerning riots | 


CHAP. LXIV. . 

Concerning felonies newly enacted in the 

times of Queen Elizabeth, King James, 
Kins Charles I. and King Charles II. 


N the time of Q. Elizabeth there were ſeveral acts for mai 
king new felonies, and they be ranked into theſe rank. 
I. Such as were only temporary or during the queen's life 
ſuch were the ſtatutes of 1 Flix cap.15. which in ſome caſes 
made rebellious aſſemblies felony. 1 4 Eliz, cap. 1. touching 
withholding the queen's caſtles and other matters. 2 3 Eliz; 
cap. 2. touching ſeditious books, letters, prophecies, calculas 
tion of the queen's nativity, Cc. 
IT. Such as were perpetual, or otherwiſe continued, but afters 
wards repeald, as 1 El cap.10. and 14 Bl cap. 4. touching 
exportation of leather, repeald by the ſtatute of 18 Eli cap 9: 
5 EM cap. 16. concerning witchcraft, ' repeald by 1 Fac. 1: 
cap. 12, | 
8L III. Such 
_— of war, is by many tA — — — 2 
On. a 2 Cs 60005 his offenſe was not made fe 
1 * 5. and 6 Geo. 2. but was Puniſhable by impriſonment 


. 3. between which years they have life, and iture of goods and chaten. 
je renewd, it not having been 


4 it 
— 


or were 

I ſhall 

14. That 
upon his ead or 
f others 


45 
AB 


« cauſe, or wittingly alle 
4 deed, charter, or writing ſealed, roll, or 
« any perſon in writing, to the intent, that the ſtate 
ee 

* any lands, tenements ot hereditaments or copyhold, 
or the right, a, er df ny peat ce-mets 
r 
or 


E 


— 


8. 
N 
2. 
S 
8 


| (8) Upon this clauſe of the atute Fs convifted, Paſt. 4 Geo. 3. F. 
er Prey Srrangers wes Gd the e, of the af 
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66 Gl deed wichin/chis'ftatute; — 
— Sr £17 Caſe 15 1. p. 100. 
An aſſent aſter the fact committed makes not the party 
ere eee N muſt be a 
or concomitant aſſent. 
e . il e ese 
The cuſtoniary of a manor put under 
Teal, r is a 'Wri- 


N within chis ſtatute. Dy. 3 22. 6 Taverner's 


| © "The-infotting-of's Gene in u will purporting a deviſe of 
lands without warrant or direction of the deviſor is the forg- 
ing of a will within this ſtatute, tho the whole will be not 
— and altho done in the teſtator's liſe by the clerk, that 


writes the will. Co. P. C. ap. 75. againſt the report of Dy. 
288. 4. Marvius caſe. 


But note, this was when the tltator was ſpeechleſs, but if 
he had his underſtanding, and aſſented to it or publiſhed it 
afterwards, it no forgery tho at firſt written without his 
i | 

Forging ie tees courtrolls of copybold 
; lands are within this ſtatute. 
If the deed" or will forged purport only a leaſe for years, 


whereby the freehold is charged, or-of a rent-charge for 
it 18 hin this firſt branch. | WR 


A. makes a leaſe for to B. a f. of an aſſignment 
faber Nald dom R ee e ing 
ſecond clauſe, Co. P. C. ubi ſupra, ag the opinion in Noy's 
Rep. in Markam's caſe (b). 

But an ment made here of a term ſor years of land 
in Ireland is not to be within this ſtatute, but puniſh- 
dern meme at Wen 10. 29 Eliz. Newman's 


A. 


45) Ny. p. 4. 


148 — — — —ẽ . 
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If 4 2 and R. tell C thar che deal 5 
and yet C. dude i, 1 was rache tobe win ür 
tute in Greſbam's caſe. P. 38 H Cam. Stillatd (c). * 

But it to me, ibs ſuch 4 relation may be an evi- 


circu 
— e where the lords are 
the evidence, is no 2 in this caſe. 
gry What i a writing, bill, bond,  acquitrance. 
þ X vil og Teng go op wiki e 


clauſe ( 
The of a ſtatute ſtaple, or 
of a ſtatute 12 i enden ths kannt — 
hand and ſeal are to it, but not the forgery hs Ea 
merchant or ere 
ſeal. C. RC. N 17/1. 15 H 7. 18. 4 („%% © 
4. writes and ſeals a lettet to B. and ſubſcribes it, B. cuts 
off the lower part of the kater with the hand of 4. and purs 
to it the ſeal of his letter, and over it writes an a 
this is the forging an a de. Co. N C. uli 
I come to the point of felony, having before f 
va ft offenſe Within this atone. 


od what 


There muſt be a conviction of a firſt offenſe before the ſes 


cond offenſe be committed, otherwiſe the ſecond' offenſe is 
— — JJ 
| i 0-2 commit 


ſo was the eaſe cited by lord G 
04. J. which was of «a will of a 


84 


his com- 
the word 
(e) According to this caſe it ſhould bo 


a 
etl 
125 
f 
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* 
a 4 ä 


fails. 


ing by another, 


by judgment. 


it be not, the indictment of 


touching the truth 
publiſh a falſe « knowingly, 


Co. P. G p. 172. for the, words are, if commit any of 
offenſes the ſecond time : And 


a ſecond offenſe, this ſecond offenſe is not 
RP nene 4. 


78, 


the 


4c che record of dhe firſt con- 

the matter of. the firſt con- 

n 
r 


after ſuch | : 


the ſaid 
ſo, if he be convict of forgery, the 


tb 


— 
2 4. 4 
o 
- Hh 
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js 
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12 


if 
vb 
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e And an) perſon, that alter the endrof forry «days; ſhall 
« wittingly/ and willingly relieve, comfort, aid, or maintain 
„ Tach , e bei at liberty and out of hold, 

« him to be a jeſuit, | 
* A felon without benefit of cler. 
Buy the ſtatute of 3 1 Elix, cap, 4. f any having che 
600 charge or cuſtody of any armour, otdinance, munition, We 


or ſucceſſors, or of any victuals provided tor the vittual- 
« ling of any ſoldiers, gunners, mariners; or pioners, thall for 


<« hinder or impeach her majeſty s ſervice. embezzle, purloin 
* or convey away the ſame to the value of twenty 


No corruption 
> during the life of the, offender. _" 1 . 24. T 
he priſoner allowd 0 male any lawful proof for bis diſ- 
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meetings | 1 


<"the laws of this realm, then 


& - 
. 


A * = 
* 5 E „ ' 
oe * 0 
a 4 4 = K. 
p * x; oy 
2 * 
N 


„ fully coe thalfbe commutte 
3 N 4 l 4 Xi 
 —_— a ER. 4 


1 2 


. Hiſtoria Placitorum Coronz. 689 689 


« main withour bilo till he ſhall conform and 
A Ae tte ALAS pt. bad hee Wes 
„ and "ha of 8 and make open ſub- 
<" miſhon declaration of his conformity, us by the 
© ts cribed. '. © © 7 
| if ſuch perſon ſhall not within three months, be- 
required by the biſbop of the dioceſe or juſtice of peace 
the county, where he is convicted, come to ſome 

« prſh huh her Sine dei. be lf ah th 
realm, as by that act is appointed. 

« And if he ſhall refuſe to abjure, or having abjured ſhall 
Fe el bee th ques ele it is 
< felony without benefit of clergy 
No loſs of dower, — he agn A 
lands longer than the life of the — | 

* ial puniſhment by forfeiture of 10 J. em, 
* for ch bs lie reli except father,” Afi, 

, „ recuſants. 

Tho it were formerly donbt conſidera · 

tion by all the julges ic bah been rebel, thr . ſta- 


rene 
But to make up the dffenſe to be ſelony there zye ſo many 
e eee 


be without f requffſt er merition te repair to 
S ” 
onable cauſe wif 4. 


* — 
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any convict before. me this offenſe, 
ſtances were, either not 


' id in the indictment, or not * 
tuall proved. 


_  Belides, it is difficule_ to ſay, | what conventicle upon pre- 
F 
n by malspneſts, tho 
r 
ment, wi, ( 

The reaſon why. popiſn recuſants are exempted out of this 
at is, becauſe there is proviſion touching them in the next 
following, vi, 

; By the ſtatute of 3.5 El cad. 2. © If any popiſh recuſant 
te not having an eſtate in 
or goods. to the value of twenty marks, (other than feme- 
of com ny. Gl to his dwelling-houſe, Te. accord- 
ing to the act, and preſent himſelf and his name to the 
1 miller wad den e l en pariſh; or after their 


% coming ſhall go fve 
"q 3 — N e wp 
& 10 tome to church and x 


twenty marks per amn, 
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* this realm; and if any ſuch rogue 7 
i wickout lanka wairant, i ſhall de Tomy 20 he 
„ 
< where he {hall be appre 
8 
This act is continued by the ſtatut * age bi 
3 I, cap. 4. and 16 Car. 1. aq. 
er IT «fer ade, 2 
6 
* 
juſtices 1 Ee branded i. the thoul- 


« dwelli NIN then to the of 
"as 8 
ed ers 2 ml td inthe coy, where he 
„ ſhall be taken. 
This aft is likewiſe contimicd by 3 Cw: © ind) 19 cer. 
3 puniſturent by the ſia 
cue fp Eb 2 „ war e 


* 

. * A and wangering 
rag = — 5 Cds cont from 
+ hand of a, jultice of 


ee , be ge re be ore 
ras 1 1 


* 
* 
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-\. This'offenſe) may | be heard and determind before 
Kasia, * or of the peace, having 
and determine felony. - No of 
> Wa Geahekler il rake him. inco ſervice for a year, acid 
he become bound by recognizance, ur per ſtatute, no farther 
- proceeding to be him, bur if within-the year he” de- 
bar without it is felony without benefit of clergy... 
Continued by 3 Car. 1. ech. 4. ad 16 Car-1. e ... 
WG 
Ela b. 
» ſd wer 


"11000 ad 14 N 

y the ſtatine of 1 J. eh 11. If any perſon within 
t his me ply "eres of yin wn ts, „being marxied, 
7 marty any or perſons, the 

ee — Fg 

0 ol he Kong and: the party receive 
.< proceeding, trial and Execution in ſuch county, \Whers he 
„ | 

This act hath five exceptions. x. i: ſhall novientertdito ſuch 
r 
„ 
bal oy 
Place 
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As to the third exception: certainly the divorce intended 
is not 4 vinewlo watrimonii, for then without the aid of any 
viſo either may freely, marry; but it muſt be i 4 
divorces 4 menes & bern. E 12 Car, 1. B. R. Porter's caſe, it 
was doubted, whether a divorce causa ſevitie were ſuch a di · 
vorce as was Within this exception, becauſe it ſeemed rather 
to be a proviſional ſeparation for the wife's ſaſety and main - 
tenance, than a divorce; but it was never reſolved, Ou. Car, 
461% (h. 

If there be a. divorce 2 vinalb, and one of the parties ap- 
tho this ſuſpend the ſentence and poſſibly may 
Ie by 

d. Þ.C. cap» 27s þ. Bh. But if the ſentence of 
dere b real,  marning ther > nor aied by chi ev 

D T be 

the ffih exception; Ji either party withia the age 

G anten, the exception extends to both: 4. of the age of 

N of nine years, 4. marries 
| t 
B. had married a ſecond huſband before agreement a her age 
of conſent to the firſt marriage, for either of them may rei- 
lire before they have both conſented. . Faun 
er caſe, an d e 7 W 7 OP 
But if a woman of Ge em ea 

ears, a ſecond marriag e 
as to matters of this kind, eſpecially the buſimeſs of 
Sr . 


Aa 
* „„ F 
-—- — — 


. e he bs mar =, if | 
ables touching the trial, | * 
e 


hended, is added cunadatts; tor he may be indicted, Where 
hs orgs Wat cho be be never and 

may proceed to outlawry, as it may be done up- 
on the ſtatute of 7 H. 7. cap. 1. of ſoldiers. nen 


26. 5. 87. ho 
By the Kanute of 1 Fae. cas 1.24 Es bands 
conjuration, inchanemencs, Vs. n _ 


© KR. 25. 
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== 1. That if mow bebe 
1: The Fay pr For wiel Fr 


R NS mo 
tent or * 

1,0 FR ons waits. I 
his or their grave, or any at At 
ver y other part 4 uf chal! peu ro be employ n 
—— 1 ro Torcery, charm, or inchane- 


* 4.Or full ul rfl r ceſs ary gin 


28555 a 


or her body or thereof, 
2 . their aiders, abettors and 


perſon or 
. | convict and attaint ſhall ſuffer 
« Mew few its ry 
- <4, Hany perſon ſhall take upon him by witchcraft, in- 
« chantrrient, charm, or ſorcery to tell, where any treaſure 
% of gold or ſilver may be found in the earth or other ſecret 


- */2, Or where goods or things lit or flolen ſhould be 
EU a orarmp cety 
* $5 Or! any to intent to 
2970 on to unlawful love. 


h { Oren wy ck 9 goo of ay pate hl 
Abe 
2 "Ic 
9 9 hint. or 
DN ge 
„ and once a quarter to hours in the pllory, 
© confels his ur her fault. | 


COT comb 6/66, an 
©. conviſted and arraint of ſack ſecond offenſe, he hall fuer 
death as a felon without clergy ; bur no loſs" of dower, 
« corruption of blood, nor heir diſherited: F 
By the ſtature of 1 Fac. cap. 3 1. perſons going abroad with a 
plague-ſore, felony. Bur this act is diſcontinued, * 


* 
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Coke ſaith, C. N C. p. 90. but 3 Car. f. cab. 4. hath revived or 
continued it to the end of the firſt ſeſſion of the next parlia- 
ment; and by 16 Car. 1. cap. 4. it is continued till repeald. 
But it gi err 4 * 
the e Fac. cap. 4. © out 
2 r 
00 Se — — 
2 4 voluntarily ſerve any ſuch ſorein prince, Nc. not ha- 
re 
4 2 21 before the cuſtomer, comptroller of the port, ha- 
ven or creek, or their de or deputies, or a 
Fr 
* lieutenant, — 46 place in the camp ſhall pals; &c. beſpre 
« he hath taken the bath and given bond, ©. it is felony. - 
© The trial ſhall be in the county, where the offenſe is 
committed, wiz, the place of his departure, tho that be but 
« part of the offenſe, hn ſhall enquire 'of 'the 
« reſt ofthe offenſe committed beyond * 
there (m). * 
« The offender hath. bis clergy. | wo we 
hy nes of bland mew hols of Lover, PO 
F By the ſtatute of 21 Jac. cap. 26. All perſons; who ac- 
« knowledge or procure to be acknowledged any ' fine or 
< fines, recovery.or e deed or deeds enrolled, ſta- 
4 tutes or recognizances, bail or judgment in the name of 
* erſon or perſons not privy . 
thereof lawfully convicted or attaint ſhall i incur the 
* penalties of felons without benefir of clergy. 1 
No corruption of blood nor loſs of do wer. 
A e e 
Arend the acknow- 
E 
demeanor only wn: £92 
- The: ſtatute of 217 ac. cad. 27. for eie e 
dren : This I ſhall reſerve to the tice of Terr Part IE. 
25 anne 1130 
3 n 


e th ne ans ab „ 
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And thus far of felonies in the time of king James. . 
In the time of king Charles I. F 
I therefore come to the time of king Chr II. () 


. having 2 no = it will a ory later —— 
been no 


bat to render the work more complete, in multiplying ca- 
ig. ang proper to ſubjoin an ac. pital puniſhments, than former ones 
count of were. | 


ſeveral felonies, which hare 


— — 
— 


Felonies enacted in the time of king Charles II. 

I. Tranſporting wool. houſe of commons had « little before 

| N Padagte Fo BS been aſſanlted in the ſtreet, — 

of Ergland, Wites o Trend bat by — * ich from him was 
8 IW. , 28. t . 

1 as pe it is  . 


lony is repeald, were condemned and executed ar S'folk 
miſdemeanor, which that and later aſſizes 8 Geo. 1. for ini * | of 
dannen is ſubjefied to ſevere penalties. fl. , al 


e 


membring or disfiguring. I. Maliciouſly burning ſtacks of 
Car. 3. cap. 1. If | 
n 
cut out or 8. c. 7. 
ing * * 7. 23 2. cap 


PT 


tongue, in the night-time mal y, un- 
Put out an eye, _ lawfully, and willingly burn any flacks 
Sli the noſe, - © | CEO barns or other 
Out of «noſe or houſes, or buildings, or kilns, 


— os — 
Felonits enacted in the time of king William III. 
| | FA 
I. Perſonating bail. make him. liable to 22 


„. any ſum of money in that 
BAE chaſes who have we b made felony, | 
n dh . = 4 


. 
% 


. 
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II. Counterfeiting lottery tickers. - — _ 


' Bys & NN cap.1. 8 Ann. cap. 4 By 7 & 8 V. cap. 31. 6.36. 8&9 
Ann. 1. „ * 22 cap. 9. N. . . . a+; . o 
na Edt dh ROSS BERL 


e forging or counterfeiting the tickets bank, 
is the ſeveral lotteries appointed by the Or any bank · bill 22 
: Or erafing or altering any 


bill a 
Or 


By 5 & V cap. 31.6. 78. oW. 

2. "$4 5 Ann. cap. 13. ) Mun. c - 
Ann. cap, 7. 11 Geo. 1. cap. 17. . 12. 
Or atiy indorſement thereon, 

Or tendering ſuch counterfeit bills or 


indorſement, knowing the ſame to be 
counterfeit, with intention to defraud 


: his maj her perſon, is fe- 
any r. clergy. = | 

VI. Blanching copper, Se. 

By 8 W. cap. 25. Blanch . 
pre ee ting ded . 


filver, F 
Or know bu ſelling, or of- 
fering to any Mr other dl 


able mixture of metals or minerals hea- 
_— „ 
; receiving, paying, or putti 
ring, paying, ve purting of 
(not cut in pieces) at a 
lower rate than it imports, or was coi 
or counterſcited for, is made felony. -- 


b 7 
; 
| 


— 


* * 


Frlonies enacted in the time of queen Anne. 
Void Ih C2 4 . | | . 1 
ſhip. writer of the policy of infurance, or of 
eine! pe W 5 id any — who ſhall load goods 
nn ee r 2 
cap. 12. it oy 19 49 
mariner, or other officer . 8 * N 
ing to ip 2228 — II. Receiving ſtolen goods. 
burn, or deſtroy the EF > nn 
eure the ſame to be done to the preju- Aer 
are red guilty of felony, us 


III. Af. 


2 of 


. 


21. It 
to 


"Grey 


or coun- 
22 —— the Saut b- 


| h 
ty of felony without 


By the ſame ſtatute, w 


of - 
hoever 


reward under pre- 


to ſtalen 


* 
9 
7 
Ly 
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& being in Jiſcuil 4.x 
e "oy 


— — — 


Les Flamen Crone 
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v. "Crna South-Sea receipts 
6 * warrants, 


y.6 Geo. r, 2 ij made Gen 


* benefit bo . y for an MD 
t any Sour. 


re, forge, or counte 
ipt for a ſubſcription to 
Or warrant for a dividend, 


Or any indorſement or writi al 

Or knowingly to tender or offer to diſ- 
Poſe of the ſame with intent to defraud 
apy one. 


VI, Counterfeiting the ſeal of the 

two aſſurance companies. 

By 6 Geo. 1, cap, 18. The counterfeit- 
the corporation ſeal of either of the 

affurance companies, now known b — 

names of the Royal Exchange 

Londen — 


Or alte 
other eignen e 


Or knowingly y paying, away ſuch ot 


cy, Cc. or demand wang Jagr 2 Hoang 


on, is felony without 


VII. Maliciouſly ſpoiling the gar- 
ments of any perſons in the ſtreers. 


# Kh y 6 Geo. 1. The wilful and and 
. or e e nd ts — 
the free ks 

ad + | — — le | 


8'Geo. . cap, 18, If 
2 the e of hrs TI. 17 


fore in goods from any 


n p without due entry and payment of 
Or ſhall N refiſt any officer, of 

the cuſtoms or exciſe in the ſeifing run 

goods, they ſhall be guilty of felony. 


Iz Counterfeiting the name of or 
E toc. Proprietor for tranſ- 
— ſtock, or reouiving divi- 


che amber any 
To forge or 


De. ca. 235 To counterfeit 
1. * 


Gd eke, dec of 


ter of or other inſtrument to 
—— in the ry Rock of 


corporation eſtabliſhed by act of 
liamene, x? 


Or n or dividend 


rt to perſonate any 
2 the ee is or 


X. The like as to annuity order, 


_By 9 Geo. 1, cap 14. To. do the Me 
with rel on to any annuity order, is 
1 


= The Waltbam-black act 3 
ring in diſguiſe in any 
„Sc. unlawfully ke, 
| 1 warren, deſtroy ing fiſh, 
maiming cattle, deſtroying trees 
in any avenue, Sc. firing 
corn, perk * 2 
ſhooting at any on, _ 


A hs 
Geo. f. cap. 30. and g Geo, 2. tap. 1 
— 1736. and from thence to 

end 


the next ſeffion of parliament, it 
is made felony without benefit of clergy 
for any perſon armed with ym td et 
pons, and 
otherwiſe di 
— 4 . 
» Open mon, wn, 
Or unlawfully and wilful to hun 
—— br fag 


7 
9 
: 


Fay 


or 
the = ſhall be — or deſtroyed, 5 
unlawfully maliciouſty to k 
— any cartie, 4 
t do 1 or otherwiſe deſtroy 
IN LES 
any en, or ation 
for ornament, ſhelter or 1 
ouſe, barn, or 


„ mow, or 
of corn, ſtraw, * or wood,” 
Or maliciouſiy to ſhout at any | perſon 
in any dwelling houſe or other place. 
(Upon thrs clauſe Edward Arnold Was 
convicted as Surrey lent-afſezes 3723-4. 
for ſhooting at lord Onllow,) "4 
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XIV. Counterfeitin - Tudia 
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_ of on Sawh-Sea bonds, er. 


1 yoo 


id any ſuch 64k 
No ir on thie 


| . ts Gee. 1. cap: 31. Whoever 
Waltham, who forge ot it, or wilfully 
and diſguiſed in the chalch, foreſts, Cc. forging or — the — — 
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(s) Bee » Co. At. 2.434 


6. A 6 of 
e „ „ "4 
dower. Co. P. C. cap. 28. ſuper flat. 1 Jar. cap. 3 l. 

7. By an ee ffony Glergy is not excluded 
from the offender without {ſpecial words. Co. P. C. cab. 19. 
„ 73. e 8 H. 6. cap. 1 2. againſt ſtealing records 

D 3. all acts making a new treaſon, felony, or miſpri- 
ſion of treuſom peers arg to have thar' trial by their peers, 
tho no ſpecial clauſe Pear it. Co. P C. cap. 27. f. 89, 
atut...1 Fac. cap. 1 1. for marrying two 
A at 2.9 - 23 4 fe 


9. An act making any di de a felony, it peak 
vot of acceſlaries before or aſter, yet they are impliedly, con- 
cr” re et 


10, Nay, altho the ſtatute make an offenſe, to, be felony 
in them thar-conimit it, their counſellers, procurers, and a- 
betters to be felons, and ſpeak nothing of acceſſaries after; 
yet by the opinion of my lord Coke receivers or acceſſaries af- 
ter are alſo virtually implied, as in the ſtatute of Weſtm. 2. 
in rape, G..P, C. cap. 1.9. P. 72, upon the ſtatute of 3 H. 7. 
cap. 2, for carrying away women, Co. N C. cb. 13, P. 61. 
upon the ſtatute of 5 H. 4. cap. 4. againiſt multiplication, Co. N c. 
cab. 20, b. 74. upon the ſtatute of 1 Fac. cap. 12. of witch- 
craft, Co. E C. cap. 6, 5. 45. in fine, tho Samford be of an- 
other opinion (7. 

11, An aQ, chat makes an 


s makes an offenſe by name, as rape, Nc. 
to be Wony; virtually makes all that are 4 aiding, and 
alliſting- principals, tho one fact, tho as to 
point pf clergy. in ſome caſes it differs; de quo poſtea... 
12. An A, which, makes the, offender, his counſellers and 
abetters guilty of Fn OM regularly makes not the coun- 
ſellers; procurets or abetters prinapals, unleſs preſent, but, 
if they be abſent, leaves. them in the condition of acceſſaries 
before, as Upon the ſtature of 1 Fac, cap, 12. of witchcraft, 
und other 2 of chat kind, 'unlels in expreſs. words it 
makes them all principals, as is done by the ſtatute of 3 H. 7. 
ca. 2. Co. N C. cd 1 2. p. 6 1. the only inſtance of that Kind. 

peas he | | 1z. In 


7 A'S | | 
(8) Co. 7. C. þ. go. © San, F. c. fol. 44. J. 
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13. In un att limiting 4 ſecond oſſenſe to be felony, but 
the firſt only a miſdemeanor, there mult be two things to 


make the ſecond offenſe felony, wit 1. A given for 
the firſt offenſe. 2. The ſerond offenſe” be cotnmitted 


after the] for the firſt, otherwiſe it makes not felo- 


cap, 12. of witchcraft.” Co. F. C. ech. 6. p. 48. 2 Co." Ni 


- 


. 


ſpeak 


wife, c. N C. cb. 27. N 88. and upon | 
1. and 3 H. 8. cap. 5. ſoldiers departing, Co. N C. cap. 26. 


Cru i BR ; 
(4) Vide fupre. p. 685, (0) 13 Eq ch. 1. dn E. N. 


1 


r rs = thereby aged (%) Co; N C * 35- 


E — If dame be but temporary and diſcontinued, W 
bee of pur —_—_ — 
touching 2 new repeald and re · enacted, the con- 
clufion of the rr 
3 ng chende ane 4 


421125 eee 


in the kingdom and partly out 
Tal dere be 


prince without taking 
e ou MEA — 
R C. c 23. A 80. M 
20. R ne Sas 
fant under the age of diſcretion, un, fourteen. years dd; 
but if he bo 1 mh 
unn, 
Rig e ward king rene th, thaw King, or 
extends to his ſucceſſors in adi of parliament ? It is true in 
ts: of Judicial or miniſterial affices, that ooneem admini- 
of juſtice, a8 judges or ſherifls, à grant uf ſuch an 
ae 
CE 1205. Rep, p. 48. Nay the grant of a judicial afſhce by the 
* tho it. be 4 freehold, determines 
by e de or it is to the that grants 
Deer another na- 
I n ys ir a 55 
nn el 4:1: 


| 22 Ry S N te. advict Winet bow te 


nel | 
rr by:rhe late acts of 4 re. 3. Faſt; 86. 
—— maſons had” violated the 6 Geo. 2. cap. 6. 1 tte > 
effect of the ſtatutes of Zabourers.” mate & a:e required to be in = 


(% Pug, ghis rieer ef aur authors .4rlopgeb, acd not abbroyiared. 


e coltbrty. 
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